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INTRODUCTION

There are certain legal institutions in Hungarian labour law that differ significantly from the regulatory solutions of the EU Member States, although it is evident that the last decade can be regarded as the decade of adjustment to the developed countries also in the area of equal opportunities. An important element of this adjustment is the legal harmonisation with a view to accession to the European Union, and it is within this framework that the current modification of the Labour Code is taking place, the draft proposal of which is expected to be enacted in the Spring of 2001.

The draft is highly significant in terms of equal opportunities for women and men, as it contains the integration of the principle of equal pay for equal work or for work of equal value in the Hungarian labour law, and further clarifies and details the rule of reversing the burden of proof in cases related to discrimination.

The current system of Hungarian labour law provides the essential framework for legal guarantees of equal opportunities for women and men, whereby the Labour Code - established in 1992 and enacted after the political changes - regulates labour law in the private sector, and is supplemented by two acts containing specific regulations on civil servants and public employees (the Act on the Legal Status of Civil Servants and the Act on the Legal Status of Public Employees). The uniform Hungarian labour law is broadly comprised of these three legal areas. The general regulations of labour law in the broad sense are contained in the Labour Code, which in the context of the legislation on the prohibition of discrimination of grounds of sex means that regulation in the public and private sectors is identical in most cases, and is determined by the Labour Code and the related regulations. For example, although the general clause on the prohibition of discrimination is contained in the Labour Code, due to the spirit and technique of the regulation it also covers the legal status of civil servants and public employees. The most important exception in this regard is the wage classification system, which exists in the public sector, but not in the private sector. 

Although these three basic acts of Hungarian labour law cover most employees, this clearly does not mean that there is no legal status related to employment that does not fall under their scope. Concerning the public sector, separate acts regulate, for example, the legal status of employees in the armed forces, prosecutors, judges and judicial employees. In the private sector, there are legal statuses related to employment that fall under the scope of the Civil Code or Hungarian laws other than labour laws. 

Other significant labour laws in Hungary include the Act on Employment, which contains provisions on job security, the expansion of employment and on statutory provisions for the unemployed, and the Act on Labour Inspection, which relates to the inspection of the employment by means of authoritative measures.

A specific feature of Hungarian labour law is that vis-à-vis collective agreements, deviation is possible only to the benefit of the employee, thus quasi restricting collective autonomy. In other words, the collective agreement or its provisions may not contradict any law unless it provides for more favourable conditions for the employee than the related law.

Legislation on the prohibition of sexual harassment in the workplace should be noted as an important legislative process, and draft legislation is currently under preparation in the Ministry of Social and Family Affairs as part of a body of laws aimed at preventing and solving different forms of violence against women.

Furthermore, among the legislative/preparatory measures taken to promote the equal opportunities of women, mention should be made of the Bill which was submitted in February 2001 by two Members of Parliament, as an individual motion, entitled “On The Promotion of equal opportunities for men and women”. One of the several proposals included in the motion aimed to establish a Committee for Equal Opportunities to provide a background and drive towards the de facto implementation of equal opportunities on the basis of equal rights existing de jure. Regrettably, however, the Bill did not receive sufficient support to be submitted to the Parliament for debate
.

The de jure harmonisation of Hungarian law with the five Directives examined in this report is basically satisfactory, presuming that the draft modification of the Hungarian Labour Code and of related laws will be adopted by the Parliament. However, it must be emphasised that most of the relevant laws are concerned with discrimination in general and formulated in such a way that sex is only one of several factors (other factors include, race, religion, etc.) that might be the basis of discrimination. It is crucial for the actual implementation of the Directives that political, law enforcement, economic, administrative and civil actors understand and appreciate that the actual aim of these Directives is to contribute to women’s equal opportunities in society. To this end, it is important during the negotiations that EU representatives at all levels emphasise to their Hungarian partners that gender equality is an important element of European Union policy and that the relevant Directives are part of the different techniques for putting this policy into practice, as opposed to mere technicalities designed to achieve full harmony with simply formal requirements. Moreover, it is vital that all actors involved in the enforcement of the Directives are trained to see these legal regulations in a context, to see and understand the ultimate aim of the Directives and to be sensitive to their spirit, in addition to being able to apply them in a merely technical sense. It is also essential that representatives of Hungarian governmental and non-governmental bodies are offered a chance to learn more about the gender equality policy of the European Union, by involving them, for example, as observers in the work of the relevant EU bodies, inviting them to meetings and conferences, informing them of relevant decisions in the field of gender equality, etc.

SECTION 1 - The Principle of Equal Pay for Work of Equal Value 

Council Directive 75/117/EEC of 10 February 1975 on the approximation of laws of the Member States relating to the implementation of the principle of equal pay for women and men
1.1. National Legal Framework Concerning the Principle of Equal Pay for Work of Equal Value: General Provisions

The principle of “equal pay for equal work” is defined in the Hungarian Constitution, and it can also be derived from the general clauses prohibiting discrimination. The Labour Code, however, does not stipulate the principle of “equal pay for equal work”; it only defines the principle of equal treatment. The Bill concerning the modification of the Labour Code, which aims to introduce the above Directive into Hungarian labour law, inter alia, to enhance legal harmonisation, is currently submitted to the Parliament. There is no knowledge of discrimination de jure in the area of compensation. 
The Constitution

Article 66 (1) sets forth the general prohibition of gender discrimination: “The Republic of Hungary shall ensure the equality of men and women in all civil, political, economic, social and cultural rights.”

Further provisions concerning women can be found in Chapter XII of the Constitution, entitled “Fundamental rights and duties”. In particular, Article 70/A (1) states that “The Republic of Hungary shall respect the human rights and civil rights of all persons in the country without discrimination on the basis of race, colour, gender, language, religion, political or other opinion, national or social origins, financial situation, birth or on any other grounds whatsoever.” In addition, according to Article 70/A (2), “The law shall provide for strict punishment of discrimination on the basis of Paragraph (1).”

The concrete regulation set forth in Article 70/B (2) of the Constitution provides that: “Everyone has the right to equal compensation for equal work, without any discrimination whatsoever. (3) All persons who work have the right to an income that corresponds to the amount and quality of work they carry out. (4) Everyone has the right to rest time, free time and to regular paid vacation.”

Although the Hungarian Constitution and the Treaty of Rome differ insofar as the Constitution prohibits the violation of the principle of equal pay for equal work on any basis whatsoever, while the Treaty of Rome prohibits this only in the context of gender, this difference in approach does not pose any problem from the point of view of harmonisation because the Hungarian regulations in this respect are more generous than the Treaty of Rome.

Another difference is that the Treaty of Rome applies the term ‘work of equal value’, while the Hungarian Constitution still applies the term of ‘equal work’. This difference can be eliminated on the approval of the new Constitution, but until then the awkward situation can occur that as the result of the possible modification of the Labour Code this law will include the regulation concerning ‘work of equal value’, while the higher level regulation, the Constitution, will contain the term ‘equal work’. This contradiction might pose difficulties in the interpretation of the principle of equal pay by the Constitutional Court. The accession of Hungary to the European Union, however, will eliminate this contradiction, because the directly effective Article 141 of the Amsterdam Treaty already applies the term ‘work of equal value’ and by means of the instrument of direct effect will oblige Hungarian legislators and the judiciary to follow this regulation.

The Labour Code

The relevant provision of the Labour Code on the prohibition of discrimination is Section 5 (1), which provides that “In connection with an employment relationship, no discrimination shall be practised against employees on the basis of gender, age, race, national origin, religion, political views or membership in employee interest representation organisations or activities connected therewith, or any other circumstances not related to employment. Any differentiation clearly and directly required by the character or nature of the work shall not be construed as discrimination.”

Upon approval of the Bill, the modification of the Labour Code
 will supplement the Labour Code with Article 142/A as follows: 142/A (1) In defining remuneration for equal work or work considered of equal value it is prohibited to differentiate on an unfounded basis between workers.
 

The examination of the practical implementation of the principle of equal pay for equal work is made more difficult by the fact that the Labour Code does not define clearly the concept of wage. Moreover, it does not contain the definition of wage as set forth in the Treaty of Rome and the case law of the European Court of Justice. 

In court practice there are legal cases that interpret the concept of wage, according to which, for example, “the housing allowance and the meal allowance are social provisions which are not construed as wage.”
 Similarly, the excess severance pay paid to the employee on the basis of an agreement concluded between the employer and the employee is not construed as wage either.
 The interpretation according to which the amount received as a reimbursement of expenses cannot be considered as wage (main rule) but “falls under a different judgement if a part of the amount specified and paid as the reimbursement of expenses can be claimed not to have been paid to reimburse costs incurred, but to remunerate personal performance and the work carried out on the basis of the employment relationship” serves the purpose of preventing the concept of wage from being intentionally misinterpreted.
 According to Court Decision 1995.377,
 the premium and the bonus are construed as wage. Another Court Decision (1997.608.)
  stipulated as a general rule that “When defining wage not only the name but all the conditions related to the provision must be taken into account”. The above mentioned Bill to modify the Labour Code – on its approval – introduces the concept of work of equal value, which is not recognised by the effective body of laws (see 142/A (1) above) and provides legislative interpretation as to what to consider as “work of equal value” (142/A. (2)).  

The question of what can be defined as “wage” from the point of view of the practical application of the principle is also addressed in the Bill (142/A (3)). Nevertheless, even in the case of the approval of the Bill and enactment of the new law, in certain cases there will be a need for court interpretation of what can be construed as “financial compensation and fringe benefit provided directly or indirectly on the basis of the employment relationship”. In the case of interpretation difficulties, those enforcing the law will probably rely on the relevant European case law and other European sources that help the process of interpretation.

1.2. Implementation of the Principle of Equal Pay for Work of Equal Value: Legal Foundations and Institutional Structures

The above-mentioned facts hold true for both the public and private sectors. Nevertheless, it must be noted that Hungarian legislation applies a so-called classification system for public employees and civil servants, which obviously makes the practical implementation of the principle more accountable and realistic. 

Article 32/B of the Constitution established the institution of the Parliamentary Commissioner (ombudsman) to safeguard citizens’ rights. “The Parliamentary Ombudsman for Civil Rights is responsible for investigating or initiating the investigation of cases involving the infringement of constitutional rights which come to his attention and initiating general or specific measures for their remedy.” The protection of women’s rights belongs to this circle and there has already been a precedent for this in the case of women employed in tertiary education. 

Special state protection is provided for by Section 3 Paragraph 1/d of Act LXXV of 1996 on Labour Inspection, which extends the scope of authority of Labour Inspection to cases of the violation of anti-discrimination provisions. The efficiency of this instrument, however, is weakened by the fact that labour inspection in accord with Section 3 Paragraph 2 – in case the suspicion of the violation of anti-discrimination provision arises – is not carried out by the labour inspector ex officio but only on request. Workers and employees, however, are not in the position to have access to information on the wages of their colleagues and the main criteria of defining wage levels. 

With respect to wages, labour inspection has a relatively narrow scope
. Notably, in the proposed modification of the Labour Code the principle of equal pay for equal work (or work of equal value) is included in sub-chapter on “Wage” of the Chapter on “Remuneration of Work”, while the “Prohibition on Discrimination” is included in another chapter of the Act among the “Introductory Provisions”. To ensure that the labour inspection shall cover the inspection of the principle of equal pay for equal work after the enactment of the modified Labour Code, the Act on Labour Inspection should also specify explicitly that the violation of the mentioned principle violation of prohibition on discrimination; therefore, the institution of the labour inspection is authorised to take measures. 

If this will not be ensured by means of the modification of legal provisions or a uniform interpretation, the inspection of the enforcement of the mentioned principle will only be possible to a limited extent in practice. Officially, there are fora that deal with discrimination against women and monitor the practical implementation of the legal regulations pertaining to this field.

In 1999 the Council for Women’s Issues was established (Government Decree 1059/1999/ (V.28.) and aims to accelerate the legislation and action programs enhancing and ensuring the equal opportunities for women and the involvement of social groups representing women’s interests.
 As a consultative body with a right to give opinions, proposals and having a coordinating role regarding action programs, the Council prepares the decisions taken by the Government. 

1.3. Job Classification 

Section 42 of Act XXIII of 1992 on the Legal Status of Civil Servants (Ktv.) and Sections 60-66 of Act XXXIII of 1992 on the legal status of public employees (Kjt.) also stipulate so-called classification criteria. In addition, a similar classification system is applied under the Act on the Legal Status and Remuneration of Judges (Act LXVII of 1997) and the Act LXXX of 1994 on the Public Prosecutors Service Relationship. There is no similar wage classification system in the “private sphere”, where only a sectoral-classification system” exists. Consequently, wage is negotiable in this sphere.

The Ktv. provides a completely objective basis for the remuneration in the public sphere. However, according to Section 43 Paragraph 4, the leader of the office is entitled to increase the base salary of the civil servant by a maximum 40% or reduce it by a maximum 20% depending on the assessment of the civil servant’s work performance
. Setting a higher or lower base salary therefore falls within the employer’s discretionary powers. It is also important to note that classification is not based on objective and measurable criteria/conditions, but on the qualitative description of employees, which entails a value judgement. This task is performed by the head of the office, who can confer this power to another person. 

From these regulations it is clear that there is an opportunity to differentiate between civil servants by means of their remuneration even within the same category and payment grade and even in the case of an equally high level of performance. There are no regulations that put women in a particularly disadvantaged position, but the regulations do provide for an opportunity to differentiate between civil servants with identical performance by ensuring the possibility of individual assessment. 

With regard to public employees the Kjt. provides few opportunities for paying “individual” salaries, therefore the employer has less discretionary power in this respect than in the case of civil servants. The length of waiting time for advancement can be reduced on condition that the employee has a high level or outstanding work performance on an on going basis (by one year) (Section 65 Paragraphs 3-4). For public employees, a wage supplement can be paid on the basis of a separate agreement (Section 67).

Individual persons in an employment relationship who are not subject to the above mentioned Acts (that is, practically speaking, those working in the private sphere) are covered by the 6/1992 (27 VI) Decree issued by the Ministry of Labour with respect to the sectoral classification system of workers. This decree divides the individual workers into different groups and does not assess the jobs or provide any criteria for the evaluation of particular jobs. (The decree distinguishes between white-collar and blue-collar workers, within these two categories further differentiation is set down in terms of education, qualification and position – for example, leading positions). 
No regulations directly address the remuneration of women and men, and differentiation between men and women is therefore possible in the above-mentioned cases.

1.4. Court Proceedings in Cases Involving the Violation of the Principle of Equal Pay for Work of Equal Value

In addition to the institutional opportunities described above, citizens of course have the opportunity to file for court action, and legal remedy is therefore ensured in Hungarian legislation, since any person without any restrictions can file for court action in questions stipulated by the Directive in case s/he feels that her/his rights were violated. The legal base of such files would either be the “equal pay for equal work” principle set forth in the Constitution, since files for court action can be based directly on the Constitution, or Section 5 of the effective Labour Code, on the prohibition of discrimination from which the “equal pay for equal work” principle can be derived by juridical interpretation. Following the pending modification of the Labour Code, the legal base of such files could be 142/A of the modified Labour Code. 

A problem of a procedural nature related to legal remedy is that court action can only be initiated by the party whose rights were infringed. Discrimination, however, often affects not only individuals, but all the individuals belonging to one particular group. According to the civil procedural rules, until 1995 the prosecutor was entitled to file for court action out of an “important State or social interest”. The decision of the Constitutional Court restricted this instrument to cases when “the entitled is not able to defend his own rights for any reason whatsoever”. 

In several cases of gender-based discrimination the infringement of the individuals rights cannot or can hardly be proved, and the right to initiate court proceedings depending on the individual grievances makes the initiation of court or out of court proceedings difficult or impossible. This problem is solved in many legal systems by the instrument of actio popularis, which did not exist until December 1999 in the post-transitional Hungarian legal system. In December 1999, the modification of Act XXVI of 1998 on the Rights of and the Promotion of Equal Opportunities for the Disabled was passed. At present, actio popularis is only possible in the context of the infringement upon the rights of disabled individuals in Hungary. 

In such cases there is of course an opportunity to file for court proceedings in accordance with the general rules set forth in the civil procedural law and the special rules related to labour court proceedings, but from the point of view of substantive law it can be concluded that in the effective Hungarian legislation there is no efficient sanction for the violation of the principle of equal pay. Moreover, there is no concrete labour regulation with respect to the obligations of the employer if the court were to establish a case of discrimination. 

If the claimant is a member of a trade union he can be represented by the trade union or a lawyer employed or hired by the trade union in the proceedings. Beyond this, an extremely important provision provides that in court proceedings related to the employment relationship parties are exempt from the obligation to pay legal costs, regardless of their income and wealth status (Ministry of Justice, Decree 6/1986). Within the framework of such a case the worker, as a party to the case, is entitled to request that the court appoint legal counsel. 

The Government Decree (218/1999 (XII. 28.) on particular violations of regulations also stipulates that discrimination is to be penalised. Section 93 (1) of the Decree construes the behaviour of the employer to refuse the employment of the worker on grounds of the employee’s gender or to discriminate between workers on the same grounds as a violation of the effective regulation. In these cases legal proceedings can be filed against the employer for the violation of regulations, which can be penalised with a fine of up to 100,000 Ft.

 

1.5. Means of Informing Employees of Their Right to Equal Pay for Work of Equal Value

There is no evidence of the obligation for employers to inform employees of their rights, at least not in the spirit and wording of the Directive. The most obvious possibility is for the worker/employee to turn to the trade union and/or the trade union legal advisory service for information. 

However, in accordance with the provision of the Act pertaining to civil proceedings, the court is obliged to provide information on the relevant procedural questions. 

The Code of Civil Procedure, in compliance with Section 2 Paragraph 1, lists those new tasks imposed upon the courts that are necessary to ensure the full law enforcement ability of the party, such as the provision of assistance and the obligation to provide information. These tasks must be performed in cases commenced after 1 January 2000. The court shall provide assistance in the submission of requests only for the party without legal representation in cases specified by law.

Another provision of the already mentioned Bill of modification to the Labour Code serves the purpose of efficient information of workers/employees, and the right to information would be ensured by modifying the Labour Code Section 68 (2) as follows: “(2) The works council can request information from the employer in any question related to the economic and social interest of workers in an employment relationship and the enforcement of regulations on discrimination. The employer is not entitled to refuse to provide the requested information.”

The same obligation to provide information is established for trade unions. However, the obligation to provide information to the works council (and the trade unions) and not to the worker directly, as well as the fulfilment of this obligation, which can be initiated by the works council, is clearly not in conformity with Article 7 of the Directive.

1.6. Out of Court Alternatives

Section 199/A of the Labour Code stipulates the so-called conciliation (mediation) procedure
 and this general opportunity for the assertion of interests is of course given in the context of the issues examined. The litigation can be carried out against the party exercising the employer’s right and violating the law in practice.
Non-contentious proceedings can be initiated in accordance with the above-mentioned labour inspection, and within the framework of this procedure there is an opportunity to impose a fine (on the employer) or to impose a fine on the employer (natural person) violating the effective law or on the party exercising employer’s rights.

1.7. The Minimum Wage

The relevant law does not differentiate between men and women in terms of the minimum wage. However, since in the context of part-time workers there is a legal opportunity to deviate from the minimum wage, and taking into consideration the fact that part-time employment is especially relevant from the point of view of female workers, there may, indirectly, be a difference between the two sexes with respect to wages, with women’s wages falling below the minimum level.

In accordance with Section 17(1) of the Labour Code, the mandatory minimum wage shall be established by the Government, with the agreement of the National Labour Council. Accordingly, Government Decree 197/2000 stipulates the mandatory minimum wage, which currently amounts to 40,000 Ft/month. Related to this, the following facts should be noted: During the economic and social transition wages fell way behind the value of work performed. The minimum wage of 22,500 Ft/month in the year 2000 did hardly exceed 30% of the average wage in the European Union. In terms of the costs of leaving in the year 2000, the household minimum amounted to 29,360 Ft. With a view to set off the process to catch up with the European Union the mandatory minimum wage was set at 40,000 Ft, which is higher than in the year 2000 by 56%. 

In terms of court practices related to the minimum wage, the following two cases should be noted: 

Court Decision 1995. 739: A worker employed with a performance-related wage is eligible for the mandatory minimum wage only if he achieves 100% of the normative performance and works full-time. 

Court Decision 1999. 474: A full-time worker is eligible for the minimum wage if he achieves the normative performance required or if the performance does not depend solely on the worker, therefore the performance-related wage is supplemented with a guaranteed wage of this amount by the employer.

However, the employer is not obliged to supplement the workers wage with a guaranteed and regular amount so that the wage can reach the amount of the minimum wage. This means that the amount of the guaranteed wage does not have to change monthly (or in each period of accounting).

1.8. Role of Trade Unions

In terms of the provisions of collective agreements, the general labour law provisions pertaining to invalidity (which are not gender specific) apply.
 In addition, Section 19 (2) of the Labour Code provides that “Trade unions shall have the right to inform their members of their rights and obligations concerning their financial, social, cultural, as well as living and working conditions, furthermore to represent their members against the employers and before state agencies in matters concerning labour relations and employment matters. (3) Trade unions shall be entitled to represent their members, on the basis of authorization, before the court or any other authority or agency in matters concerning their living and working conditions.

Before the changes in the political system took place, at nearly every workplace a trade union legal advisory service had been operational where workers were provided with legal counselling and in certain cases legal representation before a court, free of charge. After the political transformation, the majority of these services ceased to exist and such services are only rarely provided by trade unions.

The rights of pregnant and breastfeeding women and women on childcare leave enshrined in the Labour Code have been integrated into the local collective agreements as well; however, since the Labour Code does not contain the principle of equal pay for women and men, collective agreements do not regulate this question either. Nevertheless, provisions of collective agreements that discriminate on the basis of gender, including provisions violating the principle of equal pay, violate Section 5 of the Labour Code and can therefore be considered null and void. 

The Women’s Committee of the National Confederation of the Hungarian Trade Unions recently worded a recommendation to promote women’s interests, the principle of equal compensation and equal treatment in collective agreements. One of the recommendations proposes that a committee should be set up by the local trade union organisation and the works council to remedy the grievances related to equal opportunities. 

The composition of this committee should reflect the proportion of men and women in the workplace and would ensure the conciliation prior to court proceedings in the case of the violation of Section 5 of the Labour Code. Furthermore, it would monitor the enforcement of the principle of ‘equal compensation for work of equal value’ in performance assessment procedures. Moreover, the committee would monitor whether the wage classification set forth in Decree 6/1992 issued by the Ministry of Labour is observed. 

1.9. Women’s Factual Situation Regarding the Principle of Equal Pay for Work of Equal Value
In accordance with Decree no. 9/1996 issued by the Ministry of Labour, The National Research and Methodological Centre for Labour Relations “collects data on wages, monitors and analyses their changes and registers wage agreements.”

The research programme undertaken by the National Research and Methodological Centre for Labour Relations (OMKMK) and completed in 2000 analysed the wage differences between men and women in the period of 1986-1996. The report on the research concludes that between 1986 and 1996 the rate of the decrease in the real wage of women was lower than that of men, so their lag behind men in terms of wages also decreased. While in 1986 the monthly wage of women did not reach 75% of men’s monthly wage, by the year 1992 this proportion exceeded 85%, and it remained stable at this level. Among young workers the wage difference is relatively small and stable, whereas in the category of the older age group, in the category of people with higher education degrees and in management positions the gap is significantly wider and constantly increasing.
 

In 1999, the national average wage for men was 91,571 Ft/person/month, while women's average wage amounted 71,586 Ft/person/month;
 therefore women's average wage was 79.04% of men's average wage. In the “budgetary” sphere (the public non-competitive sphere) men's average wage was 87,146 Ft/person/month, while women's average wage was 67,455 Ft/person/month.
 In this sphere women's average wage was 77.4% of men's average wage. In the entrepreneurial sphere men's average wage was 91,310 Ft/person/month, while women's average wage amounted to 75,506 Ft/person/month;
 therefore women's average wage was 82.69% of men's average wage. If the averages of base wages in the given period are compared, the proportion is significantly more favourable: 83.28%, 83.31% and 89.35%. The wage gap in Hungary has been “achieved” in the context of much lower wages than those in European Union Member States.

Statistical data on the breakdown of physical and professional workers in terms of their wages, sectors and genders in the year 1999 can be found in the OMKMK individual wage database of 1999.
 

1.10. Specific Areas of Concern

 The planned modification of the Labour Code introduces the principle of equal pay for equal work/work of equal value into the Hungarian labour law with virtually the same content as the Directive. An important difference, however, is that while the Directive concerns equal pay for equal work or work of equal value performed by male and female workers, the Hungarian draft proposal prohibits in general “ to differentiate on an unfounded basis between workers”. Though this difference itself can be in harmony with the legal norm conveyed by the Directive, it is important that the judiciary should be able to interpret, apply and enforce the principle from the perspective of discrimination on grounds of sex, i.e. the spirit of the Directive should prevail. Related to this, it is suggested that the judiciary should undergo training on the general theoretical and legal policy questions of discrimination on grounds of sex. The knowledge acquired thereby will promote the application of the new labour law provisions established on the basis of the Directive. 

The following specific areas of concern can be identified:

· The planned modification of the legislation does not properly transpose the obligation of information stipulated in Article 7 of the Directive into the Hungarian legislation. This should therefore be remedied.

· The inspection of the implementation of the principle as stipulated by Article 6 of the Directive is not ensured properly by Hungarian legislation. It is therefore recommended that the Act on Labour Inspection be modified with such content that the inspection (in general) of the prohibition on discrimination as well as the inspection of the implementation of the principle of equal pay for equal work/work of equal value should be made possible ex officio.

· The responsible state authorities should examine the systems/models applied in the Member States of the European Union in the field of job classification, which would promote the comparability of values attached to particular jobs. The mentioned authorities should consider the application of these models in Hungary (in the private sphere) to enhance the real enforcement of the principle.

· Training programmes launched for the judiciary should encompass the acquisition of knowledge related to the comparability of jobs, with special focus on the relevant European case law. 

· The institution of actio popularis should be extended to cases of discrimination on grounds of sex in general, including the violation of the principle of equal pay.

The following recommendations can be made, which also apply to the other Directives examined in this report:

· Employees should be given written information about their rights, including those rights which stem from the Hungarian laws implemented in the framework on harmonisation with EU Directives in the examined fields;

· Gender equality/equal treatment sensitivity trainings should encouraged and organised in workplaces;

· In cooperation with the Hungarian Council of Attorneys at Law, special trainings on “European gender equality law” should be organised and practicing lawyers should be encouraged by all possible means to develop an expertise in this area, be willing to deal wish such cases and to bring test cases before the courts.

SECTION 2 – Equal Treatment for Women and Men as Regards Access to Employment, Vocational Training and Promotion, and Working Conditions

Council Directive 76/207/EEC of 9 February 1976 on the implementation of the principle of equal treatment for men and women as regards access to employment, vocational training and promotion, and working conditions

2.1. National Legal Framework Concerning the Principle of Equal Treatment for Women and Men: General Provisions

The general prohibition of gender based discrimination is set forth in Article 66 (1) of the Constitution, stipulating that the Republic of Hungary shall ensure the equality of men and women with regard to all civil, political, economic, social and cultural rights. 

As already noted, Section 5 (1) of the Labour Code sets forth the prohibition of discrimination, but does not define the concept. From the wording “no discrimination shall be practised” it can be derived, in principle, that both direct and indirect discrimination are prohibited. 

The Labour Code shall apply to all employment relationships on the basis of which work is performed in the territory of the Republic of Hungary and the employment relationship is established by a labour contract
. According to the Labour Code, the prohibition of discrimination must be applied in the establishment of an employment relationship, in defining the rights and obligations within the employment relationship, in the establishment of liability, and in the termination of the employment relationship. Examining the labour law in force, as a substantive law, it is unclear whether the provision of the Labour Code prohibiting discrimination can be applied prior to the establishment of the employment relationship, possibly for the reason of discriminatory conditions set by the employer related to the establishment of the employment relationship. At the same time, the Code of Civil Procedure stipulates that “the assertion of a claim based on negotiations prior to the conclusion of the labour contract shall be construed as a labour lawsuit.” During the course of proceedings in a labour lawsuit specified as above in the case of a contested discriminatory procedure there is an opportunity to refer to the general anti-discrimination provision of the Constitution or the anti-discrimination provision of the Civil Code as grounds for justifying the claim in terms of substantive law. The uncertain situation will, however, be clarified by the Bill to modify the Labour Code.

2.2. The Concept of Discrimination on Grounds of Sex: Definition and Legal Sanctions 

Although Section 5 of the Labour Code does not make a separate reference to indirect discrimination; such a conclusion can possibly be arrived at by interpreting the provision, which has the features of a general clause. The Bill submitted to the Parliament contains a definition of indirect discrimination as a new element in the second paragraph and in this way specifies the legislative intention and enhances compliance with the above Directive.

While Section 5 of the Labour Code covers the situations set forth by Article 3 and 5 of the Directive, Article 4 of the Directive especially focuses on the prohibition of discrimination related to vocational training, which in Hungary falls under the scope of the Act on Vocational Training and not that of the Labour Code. The preamble of the Act LXXVI of 1993 on Vocational Training focuses on the possibility of “the acquisition of professional knowledge necessary to establish an employment relationship based on equal opportunities”, but it does not contain any provision on discrimination. Consequently, in this respect Hungarian legislation does not meet the requirements set forth in the Directive. In order to address this shortcoming, the Act on Vocational Training should be supplemented with a provision that prohibits direct and indirect discrimination expressis verbis and defines the concept of indirect discrimination, given that a definition of indirect discrimination is required by the harmonisation of 97/80/EEC Directive on the burden of proof.

Section 5 (1) of the Labour Code makes no explicit reference to marital or family status as particular grounds that cannot be the basis of discrimination as is the case in Article 1 of the Directive. However, because discrimination is prohibited on the basis of any other circumstance not related to the employment relationship, which would include marital or family status, the provision of the Labour Code does not contradict the text of the Directive even if it cannot be considered as being in full harmony with the Directive either. In the event of the modification of the Labour Code, the inclusion of a reference to marital or family status in the modified text would be reasonable, and the Hungarian definition would thereby become “complete” in terms of Community requirements.

According to Hungarian legislation, one of the options of the person filing for court proceedings on grounds of discrimination violating Section 5 of the Labour Code is a claim for pecuniary and non-pecuniary compensation. In accordance with Section 8 (1) of the Labour Code, an agreement that violates an employment-related regulation or otherwise violates a legal regulation shall be considered null and void. This, however, does not provide sufficient protection for the worker/employee who has been discriminated against on the basis of gender. By applying the regulations in force, the employer will not be put into a real disadvantaged position that would deter him from taking similar measures in the future.

According to Article 3 (1) of Act LXXV of 1996 on Labour Inspection, the scope of labour inspection is extended to the inspection of compliance with anti-discrimination regulations being respected. The amount of penalty to be imposed ranges from 50,000-3,000,000 Ft. The problem arising in relation to this regulation is that proceedings can be initiated exclusively by the concerned person (i.e. the worker), which happens rather rarely. From the point of view of the power of deterrence, however, the amount of the fine imposed by the labour inspectorates in such cases might be of importance. Little guidance is provided by the act in this respect though, which stipulates that in setting the amount of the fine the volume of damage done and the number of workers concerned must be taken into consideration (Section 7 (4)).

 

2.3. National Legal Framework Concerning the Principle of Equal Treatment as Regards Access to Employment, Vocational Training and Promotion, and Working Conditions

The Hungarian Constitution contains general provisions on the right to work, on the freedom to choose employment and on the equal rights of men and women. From these constitutional provisions, and the interpretation of their interrelated nature, the principle of equal treatment can be derived, at least with regard to access to employment. At the same time, different and sometimes ambiguous interpretations can be arrived at on the basis of the regulation which provides that “mothers shall receive support and protection before and after they give birth to a child in accordance with separate provisions”.
 From the perspective of equal rights of women and men it would certainly be more appropriate to include wording that conveys the “message” that preparation for the birth of the child, as well as taking care of the child, is the common responsibility and task of both parents. The quoted part of the Hungarian Constitution can be perceived as an indication that the legislator (the state) takes a stand according to which the tasks related to the expected children and/or living in families must be shouldered by women, essentially assigning the parental role to women. This attitude, which gives the traditional interpretation of gender roles the power of law, and, moreover, the power of Constitution, can by its spirit and power contribute to the violation of equal treatment in the field of access to employment and other rights listed in the Directive. This suggests that the state does not provide protection for male citizens, fathers and does not support them in their parental role. Furthermore, by strengthening women’s traditional role, it can contribute to the evaluation of women as second-rate citizens in the world of work. It is suggested that that this fact and practice themselves violate the principle of equal treatment. 

In terms of the practical enforcement of the right to work, the Act IV of 1991 on Furthering Employment and Provisions for the Unemployed stipulates the obligation of equal treatment in the context of the promotion of employment (i.e. in the context of access to work), and primary importance is given to affirmative action to enhance access to employment.

The Act LXXVI of 1993 on Vocational Training unfortunately does not contain explicit provisions on the obligation of equal treatment. The preamble to the act refers to the term “equal opportunities,” but in the context of employment, and not in the context of vocational training. More precisely it refers to the fact that the acquisition of vocational qualifications contributes to the establishment of equal opportunities in the field of employment (access to work). In order to achieve harmonisation with the Directive, the modification of this act would be necessary.

Besides the components already analysed, there is a legal provision pertaining to professional advancement into a higher position and the so-called obligation of priority. Concerning the latter, the justification of the act by the minister is as follows: “When properly interpreted the obligation of priority cannot be based on any features (for example the sex, race, political conviction, membership of interest representation organisation of the worker) which are prohibited to be used as a basis for discrimination.” According to the intention of the legislators, there is no opportunity for positive discrimination in favour of one gender in jobs where the other gender is over represented.
 

Among the relevant the legal regulations, mention should be made of Act LXII of 2000 on the Promulgation of the Employment Policy Convention adopted by the Forty-eighth Session of the General Conference of the International Labour Organisation in 1964, which was promulgated in Hungary as Hungarian internal law in the year 2000. Article 1 1 provides that “With a view to stimulating economic growth and development, raising standards of living, meeting manpower requirements and overcoming unemployment and underemployment, each Member shall declare and pursue, as a major goal, an active policy designed to promote full, productive and freely chosen employment. 2. The said policy shall aim at ensuring that […] (c) There is freedom of choice of employment and the fullest possible opportunity for each worker to qualify for, and to use his skills and endowments in, a job for which he is well suited, irrespective of race, colour, sex, religion, political opinion, national extraction or social origin.” Article 1 Paragraph 2/C of this act also contains a regulation related to the principle of equal treatment.

2.4. Protective Measures with Regard to Women’s Participation in the Labour Market 

The Directive provides the opportunity for the legislator to exceptionally disregard the application of the principle of equal treatment in three cases. The first case entails the exclusion of those occupational activities and, where appropriate, the training related thereto, for which, by reason of their nature or the context in which they are carried out, the sex of the worker constitutes a determining factor. This question is satisfactorily settled by Section 5 (1) of the Labour Code, which provides that “Any differentiation clearly and directly required by the character or nature of the work shall not be construed as discrimination.”

The second group of exceptions includes regulations adopted with a protective purpose, particularly as regards pregnancy and maternity. In Hungarian legislation there is a large number of provisions providing protection and preferential treatment for women. However, the seemingly favourable, automatic prohibition might have a disadvantageous impact on women because employment under such conditions generally speaking causes more unfavourable working conditions; even if it can be more gainful in terms of remuneration and professional advancement. Undifferentiated prohibition excludes women workers from these benefits. Unfortunately, such legal provisions still exist in Hungarian legislation, although the Directive obliges the Hungarian legislator to revise these provisions on an ongoing basis with a view to deciding whether the excessive protection is justified or circumstances formerly justifying this protection have already changed. This revision, on the one hand, is important to ensure that no provisions discriminating against men on unjustified grounds exist. On the other hand, these protective legal provisions lead to the disadvantageous labour market position of women in many cases. For this reason, a comprehensive legal screening would be necessary to modify the unjustified regulations and regulations violating the principle of equal treatment. Article 9 (2) of the Directive obliges Member States to act accordingly. 

In accordance with Section 121 (1) of the Labour Code, a woman cannot be ordered to do night shift work from the time her pregnancy is established until her child reaches one year of age, and no deviation from this provision shall be considered valid. This provision prohibits the night shift work of women solely with the purpose of protecting the relation between the mother and her child. Although it might be in harmony with Article 5 of the Directive, as well as with the case law of the Court of the European Union, there is no doubt about the discriminatory nature of this provision. In this context, the fact that the division of labour within the family, the common responsibility of the parents for taking care of the child, can easily and frequently lead to situations where the prohibition of night shift work in the case of a woman having a young child (and exclusively in the case of the woman) is wholly unjustified. Clearly, situations can occur where the father takes parental leave and on the basis of the agreement of the parents (mother and father) the woman’s income serves as the primary source to cover the costs of living. In such and similar cases the prohibition of women with a child from night shift work (especially in the case of a mother not breastfeeding at all or not breastfeeding any longer) cannot be justified by any reason but the authoritative reinforcement of the traditional gender roles by the State. 

The provision pertaining to overtime work should also be revised, since it is disputable whether the cogent prohibition of overtime work is appropriate or should rather be related to the consent given by the woman. A good example of this is provided by the Labour Code in the provision pertaining to work at other locations.

This problem was analysed by Hungarian human resources experts as follows
: “Legal regulations considering women as a homogeneous social group and use this consideration as a basis for prohibiting them from certain jobs which often ensure higher incomes or faster promotion, or from jobs carried out under certain circumstances can be conceived of as being discriminatory. Such regulations do not respect the individual abilities, endowments and intentions of women. Recognising the necessity of a stronger protection of workers in certain conditions that might pose risks to their health and recognising the fact that such measures should perhaps cover women workers in a larger number, we still have to conclude that measures of this nature are discriminatory. From this point of view, legal regulations allowing for individual decisions of workers and thereby individualising positive differentiation can be considered progressive […]”.

The third case is related to the promotion of equal opportunities for men and women, which in the context of women’s employment is hindered by the working time allowances related to child raising, which are perhaps exaggerated compared to the majority of developed countries. Because these allowances may discourage private employers (private persons in an employer’s position) from hiring women workers, it would be advisable to revise the system of child care leave in order to encourage the more equal division of family duties between the two sexes, instead of encouraging a lengthy absence from the labour market. 

A pioneering authoritative ruling of fundamental importance was brought in the context of discriminatory job advertisements in Hungary in 1997.
 According to the facts of the case, the defendant - a private employer - published a job advertisement for a vacant position of an assistant. The job advertisement stipulated that the ideal applicant, besides other requirements, should exclusively be a man aged 25-35 years. The plaintiff, a woman of 51 years, met all the other requirements enlisted in the job advertisement. In the telephone conversation between the two parties the defendant repeatedly stated that the company only accepted the application of men younger than the plaintiff. The complaint of the plaintiff, who filed for court proceedings, was based on the general anti-discrimination provisions of the Constitution, the protection of rights attached to the person without any discrimination stipulated in the Civil Code and Section 5 of the Labour Code, which has already been cited several times. The plaintiff claimed that the violation of legal regulations should be established and the defendant should be prohibited from further acts violating legal provisions. However, the plaintiff did not claim the establishment of the employment relationship by the court. In its verdict the court established the violation of law and prohibited the defendant from further acts of legal violation in such and similar cases. The verdict in terms of its content is by all means of outstanding importance in the history of law, though according to several theoreticians of labour law the justification of the verdict is not sufficiently founded. One flaw of the resolution is, for example, that the court did not deem the Labour Code to be applicable in the given situation, with a special view to the fact that the plaintiff did not claim the establishment of the employment relationship.
 

The most important legal provisions related to this topic can be found in the Labour Code,
 which also contains further regulations related to motherhood in addition to the prohibition on night work and overtime work described above.
 Mothers fall under more favourable regulations in terms of the determination of service years, which is the basis of establishing the eligibility for pension and the rate of the provision (maternity leave, childcare provision, and the length of maternity provision entitlement are considered as service years). Furthermore, mothers are entitled to 365 days additional service time after each child born before 1 January 1968.

The retirement age is uniformly set at sixty-two years of age for both men and women as of 1 January 2009. Until that date, in the transitional period, women (for whom the retiring age was formerly 55 years of age; for men it was 60) can retire before they reach 62. The regulation gradually increases the retiring age up to 62 for women born between 1940 and 1946. 

With regard to programmes designed to increase women’s access to and participation in the labour market, the Government resolution no.1040/2000 states the following related to the Employment Policy Guidelines for the Year of 2000: “There are several supporting instruments and programmes to exclusively promote the labour market opportunities of women and parents raising young children. Such programmes include, for example, part-time employment ensuring that women maintain their employment relationship, and a part-time employment programme to promote putting women into work and telework programmes. These programmes, however, only have partial impacts, and significant improvement has not been achieved so far. A training programme has been launched for labour inspectors and trade union leaders to promote the enforcement of equal opportunities at workplaces”.

Among the positive programmes (affirmative action) implemented and/or coordinated by the Office for Women’s Issues within the Ministry of Social and Family Affairs
 mention can be made for example of the title “Family Friendly Workplace”, which is awarded to employers who take concrete measures to establish harmony between family and employment obligations and duties. 

2.5. Prohibition of Dismissal 

The question of protection against punitive/retaliatory dismissal in the case of a worker enforcing his rights is also settled in the Hungarian legislation, and the prohibition on the abuse of rights is one of the fundamental provisions of the Labour Code (Section 4). It follows from this general clause that the dismissal of a worker on grounds of retaliating (“punishing”) his legal actions, complaints, or the termination of the employment relationship on any other basis is unlawful, and therefore considered invalid and serves as a legal basis for the reinstatement of the employment relationship. This holds true even if the termination of the employment relationship otherwise complied with all legal and material conditions, and for this reason, failing the retaliatory feature, would have been considered lawful. 

2.6. Women’s and Men’s Jobs 

In terms of whether any jobs are specifically prohibited for either women or men, the resolution of the Constitutional Court 7/1998 AB ruled that “the restrictive reference made to women in the list of jobs and names of occupations included under point 7, Appendix 1 of Government Decree 168/1997 (X 6) on the execution of Act LXXXI of 1997 on the Provision of Social Security Pensions is unconstitutional, and the Constitutional Court therefore declares the said point of the Appendix as null and void on 30 September 1998, with retroactive effect as from 1 January 1998.”

The Labour Law Council of the Supreme Court in its statement No. 97 also discussed this issue, stating that “any differentiation clearly and directly required by the character or nature of the work, therefore especially all the differentiation based on essential and lawful conditions which can be considered in the establishment of the employment relationship, shall not be construed as discrimination […] In compliance with this, the employer can lawfully insist on the employment of men only in the case of jobs which – due to the character or nature of the work and the working conditions – exclude the employment of women.” This interpretation of the law is in full compliance with the requirements of Community law.

According to Section 75 of the Labour Code, (1) Women and minors shall not be employed in work that may result in detrimental effects on their physical condition or development. The particular jobs for which women or minors may not be employed, or may only perform if specific working conditions are provided or on the basis of a preliminary medical examination, shall be determined by law.

Furthermore, The Decree 33/98 issued by the Ministry of Welfare on the examination of aptitude for job activities applies to “the burdens imposed on women that potentially are detrimental to their health condition and need to be prohibited”. The Appendix of the Decree enumerates base activities.
 The regulation is as follows: “Employment of women” […] Para 10 (1) When examining and evaluating the aptitude of workers for certain jobs, it must be considered that women (especially women of reproductive age and pregnant women – most specifically women in the early stage of pregnancy –, women who have recently given birth, breastfeeding mothers and mothers providing mother’s milk) are unable to perform work under circumstances - described in Appendix 8 - which pose risks to their health condition or impose hazardous burdens on them, or are able to perform such work only on certain conditions.
 

A number of other Decrees issued by the Ministry of Labour and the Ministry of Welfare denote vocational qualifications that can only be acquired by women.
 At the same time, several regulations exist which stipulate that participation in a given vocational training course and/or the acquisition of a vocational qualification is only permitted for men.

2.7. Legal Status of Sexual Harassment 
 

The Hungarian legislation does not contain expressis verbis a stipulation and/or prohibition concerning sexual harassment, and there are no published decisions on cases of sexual harassment, although sexual harassment could theoretically be considered as slander and could also violate the general provision of the Civil Code prescribing the protection of the rights attached to the person.

The Labour Code has several sections that could be interpreted and cited in given concrete cases, including provisions on the proper exercise of rights
, proper conditions for occupational safety and health
, and the performance of work in a manner that does not endanger health, cause financial disadvantage or damage a person’s reputation
.

2. 8. Specific Areas of Concern

The Hungarian legislation related to the principle of equal treatment is, de jure, virtually in conformity with the Directive. Nevertheless, the implementation of these provisions in practice, meaning the situation concerning equal treatment de facto, is far from favourable. One reason for this is the lack of an institution/organisation in charge of monitoring discrimination against women, the inspection of the enforcement of relevant legal provisions and the promotion of real equal opportunities by positive actions. 

The future task for the Hungarian legislation, therefore, is to achieve a breakthrough in the field of the practical implementation of equal treatment, based on the experience of the Member States. The European Commission and the Hungarian Government during the accession talks agreed that the greatest shortcoming, and at the same time the greatest responsibility of the Hungarian legislation, is the enforcement of the principles enshrined in the legal regulations in daily practice. With regard to constitutional regulations, there are no serious differences between the Hungarian and the West-European regulations. Unfortunately, this does not hold true in the enforcement of individual rights and positive action. Therefore, it can be concluded that the most serious problem is the lack of practical enforcement of basic constitutional principles. With a view to remedy this situation, further legislative actions and actions aiming to change public thinking and to reduce prejudices are needed, as well as programmes organised and financed by state institutions. 

In order to achieve full harmonisation, the following recommendations can be made:

· The introduction of the prohibition on discrimination in the Act on Vocational Training; 

· Marital status should be specified as a condition which cannot serve as grounds for discrimination in the Labour Code and in other legal provisions related to the world of work;

· Provisions on sexual harassment in the workplace should be introduced into the Labour Code.

· A “Committee for Equal Opportunities” or the institution of the “Parliamentary Ombudsman for Equal Opportunities” should be established.

SECTION 3 – Protection of Pregnant Women from the Inherent Risk of Certain Activities and Related Employment Rights

Council Directive 92/85/EEC of 19 October 1992 on the introduction of measures to encourage improvements in the safety and health at work of pregnant workers and workers who have recently given birth or are breastfeeding

3.1. Legal and Conceptual Framework

The concept of “pregnant worker” is not defined in concrete terms in Hungarian legislation, nor is the concept of “worker who is breastfeeding” contained in the Labour Code. According to Section 138 (1) of the Labour Code, the term “worker who has given birth” shall apply to a woman whose child was born alive, as well as a woman who gave birth to a stillborn child.

Section 90, Subsection (1) d) of the Labour Code provides protection during the entire period of pregnancy, irrespective of the time of the detection of the pregnancy or the time at which the employee reports the pregnancy to the employer. 

The entitlement to modify the labour contract to enable the modification of working conditions due to pregnancy is the lawful right of the employee from the time her pregnancy is established. A further condition of this entitlement is the presentation of a medical report related to the employee’s suitability to perform the job. The prohibition on overtime work and night shift work is to be applied from the time the pregnancy was established.

According to the laws on social security (Act LXXXIII of 1997 on the Statutory Health Insurance), the pecuniary allowances provided for mothers include: benefit for pregnant women and women who have recently given birth (T. Para 40) and childcare benefit (T42/Para A-B-C). The childcare benefit is payable to either parent, both natural and adoptive.

 3.2. Assessing the Risk to the Safety or Health of a Pregnant Worker and Employer’s Obligations
Section 102 (2) of the Labour Code stipulates that: “Employers shall ensure proper conditions for occupational safety and health in the observation of the provisions pertaining thereto.” Furthermore, labour safety regulations to be respected by the employer are stipulated by Act XCIII of 1993 on Labour Safety and Decree no. 5/1993 (XII. 26) issued by the Ministry of Labour on the Executive Provisions of the Act. The Act on Labour Safety in the chapter on Personal Conditions of Safe Work Performance not Endangering Health stipulates in Section 49 (1) that “Employees may only be employed in such positions […] if they have the appropriate physiological capabilities to perform the work; their employment has no harmful effect on the health and good physical condition thereof, and/or do not harmfully affect the healthy development of juvenile workers; their employment does not impose a hazard to the descendants of employees; and employees do not endanger the health or good physical condition of others, and proved to be fit for work in accordance with the provisions of separate legal rules.

Section 54 of the Chapter on the “Rights and obligations of employers and employees in the course of the implementation of safe work performance not endangering health” provides that: (1) In the interest of safe work performance not endangering health, employers shall respect the following general requirements: the avoidance of hazards; the assessment of hazards which are unavoidable; the elimination of hazards at the place where they emerge; […] selection of work tools and work process with special focus on the reduction of the duration of monotonous work or work with a fixed pace, and the reduction of the detrimental effects thereof, the schedule of working time; the application of the results of technological advancement; and the substitution of hazardous factors with non- or less hazardous factors; the elaboration of a uniform and comprehensive strategy of prevention covering the work process, the technology, the work organisation, working conditions, social relations and the effects of the factors of the work environment; the priority of collective technical protection over individual protection; the provision of due instructions for workers.

In accordance with Section 58 (3): Employers shall guarantee that employees and their representatives of labour safety receive the necessary information from occupational health service in connection with their working conditions, and particularly in the course of exercising their rights provided in Section 61. (4) The professional direction of the occupational health service shall be performed by the competent organs of National People’s Health Medical Officer’s Service (NPHMOS), and in this sphere employers may not give instructions to those employed by the occupational health service.

According to Article 4 (2) of the Directive, the obligation of the employer to provide information refers to the employees concerned and/or their representatives, but the Hungarian Act does not stipulate the obligation to provide information vis-à-vis the employees concerned, referring only to the persons specified under Sections 8, 57 and 58 of the Act and the labour safety representative (the committee) as persons towards whom the obligation to provide information is addressed. It can be stated that neither the person qualified for occupational safety (and employed by the employer) nor the occupational health service specified under Section 58 can be regarded as the representative of the employee concerned. 

The terms “labour safety representative” and “committee” are referred to in Chapter VI (under the title of Labour safety interest representation, interest reconciliation) of the Act. Section 70 provides that (1) For the purpose of the representation of their rights and interests relating to safe work performance not endangering health, employees are entitled to elect a representative or representatives from among themselves (hereinafter labour safety representative) if the number of employees employed by an employer exceeds 10, and/or 20 in the case of employers pursuing exclusively or decisively non-physical activities. Under Section 71, for the purpose of safe work performance not endangering health, labour safety representatives (the committee) and employers shall cooperate in the course of exercising the rights and fulfilling the obligations.

Since the election of a labour safety representative and committee is only obligatory for employers employing more than ten people, in the case of fewer employees there is no representative to whom the obligation to provide information should be addressed. Consequently, the effective Hungarian legislation is not fully harmonised with the provisions of the Directive, and therefore needs to be adjusted. For example, the text could be amended to provide that “in workplaces without a labour safety representative, the employee concerned should be directly informed about the outcome of the risk assessment.”

In terms of sanctions related to the violation of the obligations stipulated in the Directive, Section 81 (1) of the Act on Labour Safety stipulates that: “The promotion and supervision of the observation of labour safety rules shall be generally performed by NLLSI (National Labour and Labour Safety Inspectorate) and NPHMOS, as well as the Inspectorate of Mines (hereinafter the supervisory agency) vested with the competence established in a separate legal rule. (2) Supervisory agencies shall help employers, employees and labour safety representatives as well as interest representations with information and consultation to enable them to exercise their rights and to fulfil their obligations related to labour safety. 

According to Section 82, the Labour Safety Inspectorate performing administrative supervision has the right to impose a labour safety penalty on an employer who violates the obligation for health and safety protection stipulated in the Directive. In addition, under Section 98 of the Governmental Decree No. 218/1999 (XII. 28), minor offences sanctions can be imposed on natural persons violating the labour safety provisions.

3.3. Cases in Which Exposure is Prohibited for Pregnant Workers and Workers Who Are Breastfeeding
 

One of the legal norms that governs exposure prohibited for pregnant workers and workers who are breastfeeding is the Decree No. 33/1998 of the Ministry of Public Welfare on the Medical Examination of Professional and Personal Hygienic Aptitude. Similarly to the Annex of the Directive, the Hungarian legislation also divides the relevant risk factors into two categories. In the first category (Annex 8 of the Decree), the employment of pregnant women, women who have recently given birth and breastfeeding mothers is completely forbidden, while in the second category (Annex 9 of the Decree) a risk assessment should be performed.  Annex 8 provides a long and detailed list of prohibited working conditions and factors (for example: ionizing radiation-exposure, noise, cold and wet working environments, vibration effecting the entire body, etc.).

Annex 9 of the Decree no. 33/1998 of the Ministry of Public Welfare, entitled “Working conditions when a risk assessment should precede the employment of pregnant women, women who have recently given birth and breastfeeding mothers” and which lists the physical pathogenic factors, biological pathogenic factors and chemical pathogenic factors
 appears to be in harmony with the list provided in the relevant annex of the Directive. 

3.4. Night Work
According to Section 121 (1) of the Labour Code A woman, from the time her pregnancy is established until the time at which her child reaches one year of age, and minors may not be assigned night shift work; no deviation from this provision shall be considered valid. (2) Work carried out between the hours of 10 p.m. and 6 a.m. shall qualify as night shift work.

On the basis of Sections 85 and Section 121 of the Labour Code, and on Statement No. 57 of the Labour Law Council of the Supreme Court, it can be concluded that the possibilities noted in the Directive related to the transfer to daytime work, or leave or extension of maternity leave if such a transfer is not technically and/or objectively feasible or cannot reasonably be required on duly substantiated grounds, do exist in Hungary. The fact, however, that the Supreme Court had to issue a statement to enable the uniform legal interpretation indicates that the legal provision is not clear, and its amendment would be reasonable in order to fully meet the objectives of the Directive.

 

3.5. Maternity Leave
The institution of maternity leave is defined and regulated by the Labour Code and the entitlement of the female worker (or student
) to maternity leave of 24 weeks derives from the Code without any reference made to it in the labour contracts. If a labour contract were to prohibit the enjoyment of maternity leave, such a provision would be considered null and void. It does not follow from the Hungarian provisions that the enjoyment of maternity leave is obligatory, and Hungarian legislation is therefore not fully in line with Article 8 of the Directive.

The relevant provisions related to maternity leave in Hungarian legislation can be found in Section 138 of the Labour Code and stipulate that (1) Women in the period of pregnancy or giving birth shall be entitled to twenty-four weeks of maternity leave. Such leave shall be scheduled so as to commence four weeks prior to the expected time of birth if possible. (2) Maternity leave shall end: a) in the event of a stillborn child, six weeks subsequent to such a birth; b) if the child dies, on the fifteenth day following death; or c) on the day following the placement of the child – according to the provisions set forth in another legal regulation – into temporary custody, temporary or permanent foster care, or a residential social institution for over thirty days. (3) In the cases described in Paragraphs b)-c) of Subsection (2), the period of maternity leave shall be no less than six weeks from the date of birth. (4) If the child receives treatment in an institute for premature infants, the unused portion of the maternity leave may be used after the child has been released from the institute, up to the end of the first year following birth.

In addition, the employee shall be entitled to an unpaid leave of absence: a) in order to care for the child until the child reaches the age of three; b) in order to care for the child until the child reaches the age of fourteen, if the employee receives a childcare allowance; c) in order, in the event of the child’s illness, to provide home care until the child reaches the age of twelve. 

With regard to breastfeeding, Section 6 provides that during the first six months of nursing, a woman shall be entitled to two hours off work each day, and one hour daily thereafter up to the end of the ninth month. In respect of multiple births, the time off for nursing shall be commensurate with the number of children. 

Regarding the maintenance of payment for workers during maternity leave, Section 84 of the Labour Code stipulates that “The base salary of employees shall be adjusted following the completion of military or civil service, and upon ending a leave of absence without pay taken for the nursing or care of children [Paragraph a) of Subsection (4) of Section 138] or for the nursing or care of a close relative (Section 139), in accordance with the average annual wage improvement implemented in the meantime by the employer for employees in the same position and with the same experience. In the absence of such similar employees, the rate of actual annual wage improvements implemented by the employer shall be applied.”

Transfer to Suitable Work

The transfer of a woman to suitable work is governed by Section 85 (1), which provides that “A woman from the time her pregnancy is established until her child reaches one year of age shall be temporarily placed in a position suitable for her condition from a medical standpoint, or the working conditions in her existing position shall be modified as appropriate, on the basis of a medical report pertaining to employment. The new position shall be designated upon the employee's approval. (2) The wage of the woman temporarily transferred or employed with modified working conditions without transfer cannot be less than the previous average wage. If the employer cannot provide the woman with a job suitable for her health condition, the woman should b exempted from work and the wage payable for off-time should be paid to her during this period. (3) The employer is obliged to continue the employment of the person who became disabled during the period of the labour relations in a job suitable for his/her condition in accordance with the provisions stipulated in a separate act. (4) No deviation from the provisions (1)-(2) shall be considered valid.”

Statement No. 57 of the Labour College of the Supreme Court provides that a woman temporarily transferred to a new job due to pregnancy is entitled to the average wage of the previous job even if the transfer took place a) to a job with less working hours; b) from a job of night shift to another job, from shift work to a one-shift job. A pregnant woman can be temporarily transferred to a new job only with her consent. In the case of the adoption of a baby, the adoptive mother is entitled to the benefits referring to women who have recently given birth.

Pregnancy and Young Mother Benefits, Childcare Benefits and Sick Pay

The other types of pecuniary benefits stipulated by other acts are as follows: 

Act LXXXIII of 1997 on the benefits of compulsory health insurance – among others – regulates the pregnancy and young mother’s benefit, the childcare benefit and the absence pay for nursing sick children. The following provisions stipulate the above mentioned allowances with the condition that the person who is entitled to sick pay, sick pay due to occupational accident, pregnancy and young mother’s benefit and childcare benefit at the same time and on the basis of the same insurance legal relationship, can only receive one of the allowances of her choice  (Section 39 (1)). This means that if the same person is entitled to all or more benefits she can receive only one type of the benefits and she chooses the type and the entitlement.

The “Pregnancy and Young Mother’s Benefit” is governed by the Act on Compulsory Health Insurance, Section 40 of which provides that: (1) The benefit is payable to women who were insured for at least 180 days within the last two years prior to the birth, and a) gave birth during the period of insurance or within 42 days following the cessation of the insurance, or if b) the mother gives birth within 42 days from the cessation of the insurance, or over 42 days of the cessation of the insurance during the term of disbursement of sickness benefit (or sickness benefit from accident), or within 28 days from the cessation of the benefit. […] (3) The benefit is payable for the term of the maternity leave”.

According to Section 42/A (1) of the Act on Compulsory Health Insurance, “The following persons are eligible for the childcare benefit: a) Insured parents who have been insured for 180 days prior to the application for the childcare allowance, or in the case of mothers […] prior to the birth, b) mothers receiving the pregnancy and young mother’s benefit whose insurance is terminated during the term of that benefit provided that her entitlement to the benefit was established during the term of insurance and who have been insured for 180 days within the last two years prior to the birth; and raise the child in their own household”.

Regarding sick pay, Section 43 of the Act on Compulsory Health Insurance provides that (1) A person is entitled to sick pay who becomes unable to work during the period of the insurance or on the first, second or third day following the cessation of the insurance and who is obliged to pay a health insurance contribution of an amount specified in the Social Security Act.”
 Section 50 of the Act provides the opportunity for the General Director of the National Health Insurance Fund to authorise the payment of the pregnancy and young mother’s benefit, the childcare benefit and sick pay or other type of aid in the case of a duly substantiated request even if the insured person does not meet the necessary insurance period. 

According to Section 20 of the Act on Family Provisions, parents, foster parents or guardians are entitled to childcare aid until the child raised in their household reaches the age of three. If the child has a long lasting (chronic) illness, or he/she is severely handicapped, the childcare aid can be paid until the child reaches the age of ten […].

Regarding maternity benefits, Section 29 of the Act on Family Provisions provides that (1) Those women are entitled to maternity benefit after the birth who attended pregnancy consultations at least four times during the pregnancy, or at least once in the case of a premature birth […]. Section 3 stipulates that the amount of maternity benefit for each child shall be equal to 150% of the lowest amount of the old age pension. 

Under Act XXXI of 1997 on the Protection of Children and Guardianship, the body of representatives of the local municipality of the settlement disburses supplementary family allowance and extraordinary child protection benefit (Section 21, 19) especially for children reared in families in disadvantageous situations and having severe financial problems.

Antenatal Examinations

Section 107 of the Labour Code provides that employees shall be relieved from the obligation to perform work […] for the duration of a compulsory medical examination (including pregnancy tests)”. Although there was uncertainty regarding what medical examinations shall be considered a compulsory medical examination under the provision, where the period of the stay exempts the employee from the obligation to perform the job and for which period the employer is obliged to pay the wage (absence fee) of the employee, Statement No. 23 of the Labour College of the Supreme Court provides that “a) The employer is obliged to pay the wage for the working time lost to the employee performing his/her citizens’ obligation if the employee could not perform this obligation outside working time. b) A medical examination shall be considered a compulsory medical examination from the point of view of the payment of wages when the employee is obliged to appear irrespective of his/her health condition on the basis of the provision of an act. […]”. This is the case unless otherwise stipulated by the collective agreement or the labour contract.

The participation of pregnant women in medical examinations related to the pregnancy during the period of pregnancy is regarded as a compulsory medical examination if participation in the examination is only possible within the working time [Labour Code Section 107 d) determined with Act LV of 1995 Section 33].”

3.6. Prohibition of Dismissal and Employment Rights 

Section 90 (1) of the Labour Code provides that “Employers shall not terminate an employment relationship by regular dismissal during the following specified periods […] d) during pregnancy, for three months after giving birth, or during maternity leave [Subsection (1) of Section 138]; or e) leave of absence without pay for the purpose of nursing or caring for children (Subsection (5) of Section 138).” 

The legal means available for pregnant workers or workers who have given birth in cases of unlawful dismissal are the same legal means which are available for other groups of employees who are subject to unlawful dismissal. The relevant provisions are contained in Section 100 of the Labour Code, according to which an employee whose employment relationship was unlawfully terminated may, upon request, retain his/her original employment unless this cannot be expected of the employer, who may request that the court waive the reinstatement of the employee. The provisions of Subsection (2) shall not apply if the employer's action violates the requirements of the proper execution of the law (Section 4), the prohibition on discrimination (Section 5), or the restriction of termination [Subsection (1) of Section 90] […]. 

According to Subsection (4), “If the employee does not request reinstatement or if upon the employer's request the court waives reinstatement of the employee to his original position, the court shall order, upon weighing all applicable circumstances, in particular the unlawful action and its consequences, the employer to pay no less than two and no more than twelve months' average earnings to the employee”. 

Furthermore, Subsection (6) provides that “If employment is terminated unlawfully the employee shall be reimbursed for lost wages (and other emoluments) and compensated for any damages arising from such loss. The portion of wages (other emoluments) or damages recovered elsewhere shall neither be reimbursed nor compensated”. 

A survey
 conducted in 1999 on the situation of women who intend to return to work after the termination of childcare leave revealed negative experiences: more than 40% of mothers cannot return to their original job and in 80% of cases the labour contract is terminated by mutual consent. In this case the employer is not obliged to pay severance pay.”

 3.7. Specific Areas of Concern

The Hungarian legislation related to pregnant women, women who have recently given birth and women who are breastfeeding is nearly in full conformity with the requirements of the Directive. It is suggested, however, that Hungarian law be modified as follows: 

· To ensure full compliance with Article 4 (2) of the Directive, the Hungarian norm text should be supplemented with a stipulation according to which at workplaces where there is no labour safety representative (i.e. workplaces with fewer than ten workers) the worker concerned should be directly informed of the results of the risk assessment. 

· Furthermore, to ensure full compliance with Article 8 (2) of the Directive, the utilisation (and/or ensuring) of maternity leave of two weeks should be made mandatory in a legal norm. Irrespective of the direct harmonisation with the Directive, the modification of the provision according to which the woman worker cannot perform night shift work until her child reaches one year of age is recommended. It would be more reasonable to stipulate that such a parent cannot be obliged to perform night shift work.

· To ensure full compliance with the spirit of the Directive, the introduction of provisions and positive programmes that facilitate the fair division of burdens between the two parents as regards taking care of and raising the child are advocated. By taking such measures, the State should actively contribute to the stable labour market position of women who give birth to children.

· The Labour Code should be modified to provide for two weeks of obligatory maternity leave, with a further entitlement of 22 weeks.

SECTION 4 – The Burden of Proof in Cases of Discrimination Based on Sex

Council Directive 97/80/EC of 15 December 1997 on the burden of proof in cases of discrimination based on sex

4.1. Legal and Conceptual Framework Concerning Indirect Discrimination and Specific Legal Means to Implement the Principle of Equal Treatment for Women and Men 

Section 5 of the Labour Code prohibits discrimination, but does not define the concept itself or specify what direct and indirect discrimination mean in practice and what the difference is between the two concepts. In principle though, the wording “no discrimination shall be practised” applies to any kind of discrimination whatsoever, whether direct or indirect. 

Nevertheless, it is clear that by not defining the concept of indirect discrimination Hungarian legislation did not comply with Article 2 (2) of the Directive, although this situation is to be rectified through the modification of the Labour Code in progress. 

At the same time, as noted previously, further problems can be caused by the fact that certain situations under the scope of authority of the Directives do not fall under the Labour Code but under the scope of another legal regulation. For example, the anti-discrimination procedure related to vocational training falls under the scope of the Directive but is not covered by the Labour Code. Such situations will not be settled by the modification of the Labour Code, and a definition of indirect discrimination should therefore also be integrated into civil law. 

According to the Bill on the modification of the Labour Code, the Labour Code would extend the prohibition on discrimination to every circumstance not related to the employment relationship. On the basis of the above, Section 5 of the Labour Code would be replaced by the following provision (the omitted text is in brackets):

5. (1) In connection with an employment relationship, no discrimination shall be practised against employees on the basis of gender, age, race, national origin, religion, political views or membership in employee interest representation organisations or activities connected therewith, as well as any other circumstances not related to employment. [Any differentiation clearly and directly required by the character or nature of the work shall not be construed as discrimination]. (2) In the application of this act indirect discrimination occurs if the concerned group of workers/employees can mostly be considered as a homogeneous group – on the basis of the features listed in (1) – and the order, measure, condition, practice related to the employment relationship which formally sets equal conditions for every person or provides equal rights to every person is disproportionately unfavourable for the members of this group, except for cases when this is appropriate, necessary and can be justified by objective reasons. [In case a dispute arises with regard to the breach of the prohibition of discrimination, the burden of proof shall lie with the employer, who shall have to prove that his actions did not violate the provisions in Paragraph (1), see new Paragraph (5)] (3) In the application of the provisions in Paragraphs (1)-(2) the order, measure condition and practice related to the preparatory process prior to the establishment of the employment relationship shall be considered as being related to the employment relationship.

In addition to court proceedings, further legal remedies are also available in the Hungarian legislation because the worker can submit a complaint to the labour inspectorate, to the ombudsman and to the Constitutional Court. 

In terms of court practice, it is important to note that while several resolutions of the Constitutional Court have tackled the issue of discrimination on grounds of sex, none of those resolutions addressed the term indirect discrimination. Prevailing court practice provides employers with a discretion “to select” from workers; the following are a few examples of Court Decisions:

· Court Decision 1998, 555. The employer might have an interest to employ a worker possessing certain qualifications and abilities instead of a worker employed. Unless a concrete provision is stipulated by law in relation to filling a vacant position, the employer is free to set the recruitment criteria, as this is related to his economic and general management practice.

· Court Decision 2000, 227. Legal remedy can be filed for against a decision of the employer taken in his discretionary position only on condition that the employer violated the relevant legal provisions when making the decision.

· Court Decision 1999, 329. The examination of the circumstances as to why the employer terminated the employment relationship of the particular worker concerned is not related to the labour dispute (Court Decision 1996. 453 also deals with this point).

Besides substantive legal provisions of labour law it is also of importance that the burden of proof be reversed during the course of labour inspection. In accordance with Paragraph (1) d), Section 3, Act LXXV of 1996 on Labour Inspection shall be extended to the enforcement of the provision prohibiting discrimination. According to Section 8 (4) of the Act, in an inspection related to discrimination the burden of proof lies with the employer to prove that his action did not violate the provisions prohibiting discrimination. 

Two problems arise with respect to the provisions of the Act of Labour Inspection: On the one hand, the observance of the anti-discrimination provisions can only be inspected by the labour inspectors on request. They are not entitled to inspect this aspect in a procedure ex officio. On the other hand, the labour inspector is authorised to take action if the parties concerned are in an employment relationship with each other. For this reason, in accordance with Section 1 (1) of the said Act, the unlawful denial to establish an employment relationship does not fall under the scope of authority of the labour inspectorate. With a view to the harmonisation of the provision on the reversal of the burden of proof it is of fundamental importance whether or not it is sufficient that such a provision is only enshrined in the Labour Code and the Act on Labour Inspection. If, for example, in proceedings related to particular questions under the scope of authority of the Directive, the Code of Civil Procedure is to be applied and not the Labour Code, then the due modification of the Code of Civil Procedure would also be required to ensure full compliance with the Directive. 

4.2. The Burden of Proof Procedure in Litigation Concerning the Violation of the Principle of Equal Treatment for Women and Men and Rules of Evidence

Section 5 (2) of the Labour Code, which provides that “In the event of any dispute related to a violation of the prohibition on discrimination, the employer shall be required to prove that his actions did not violate the provisions of Subsection (1),” is in full compliance with the provisions of the Directive on the burden of proof. Accordingly, in Hungarian legislation it is sufficient for a worker who considers himself wronged to declare that his employer did not apply the principle of equal treatment to him. In the lawsuit initiated thereby, the employer must prove that he did not take any discriminatory action against the worker. The burden of proof lies with the employer even when he was not obliged to justify a decision he made, but did so nevertheless. 

The rule of reversing the burden of proof – although simple on its face – poses a serious problem of evaluation for judges. On the one hand, this obligation poses the threat that the judge – to reduce the responsibility of evaluating the facts of the case – will not accept even the well-founded excuse submitted by the employer. On the other hand, it might very well occur that the court will also accept the superficial excuse based on general statements submitted by the employer. According to Paragraph 206 (1) of Act III of 1952 on the Code of Civil Procedure, the court shall establish the facts of a case on the basis of a comparison of the parties’ presentations and proofs found in the course of taking evidence; it shall evaluate proofs as a whole and adjudicate the case according to its conviction. In civil law, therefore, the judge must take responsibility for evaluating the proofs. As opposed to the Code of Criminal Procedure, the Code of Civil Procedure does not set the requirement that the absence of the violation of law should be proved unambiguously and in a way that cannot be challenged. 
 In the application of Hungarian legislation in the process of taking evidence, the majority of practical problems will probably be caused – if and when labour court lawsuits of discrimination appear – by the dilemma of what proofs are suitable to exculpate the employer. No Court Decision has been passed so far with respect to the “objective justifiability” of the employer’s action.

Serious measures have already been taken in Hungary to publicise Community and Hungarian legislation on equal treatment on a wide scale. In the series titled “I am also concerned” published by the Ministry of Foreign Affairs, a publication was issued and distributed to each and every Hungarian school in 30,000 copies in order to provide information for teachers and students alike. With the common support of the European Union and the Hungarian Government, several publications, textbooks and leaflets have been published in 10,000 copies under the auspices of the Equal Opportunities Actions Programmes to provide information on these regulations. Civil organisations, trade unions and the National Employment Public Foundation have organised several fora, conferences and seminars on this issue. Nevertheless, experience shows that workers, generally speaking, have little information on labour law and in the event of a labour dispute, it is difficult to have access to specific legal information. Since the transformation of the political system a significant number of trade union legal advisory services have ceased to exist. No legal assistance and information are available at workplaces. Furthermore, the number of labour law specialists among lawyers is relatively low.

Court practice also applies and reflects the principle of reversed burden of proof, and was illustrated by Court Decision 1998, 610, which affirms the above legal provisions.

4.3. Case Law on the Violation of the Principle of Equal Treatment for Women and Men
In terms of existing case law, the followings findings can be noted: 

· Employment – The pioneering Court Decision brought by the Municipal Court of Monor, as described above, on whether the job description was discriminatory on grounds of sex was of fundamental importance.

· Remuneration – In the lawsuit No. Court Decision 1994, 350 the worker concerned was a public employee on an unpaid leave of absence for a longer period of time to nurse her child. The employer refused to pay the salary for the 13th month, which – in line with the relevant legal provision – is payable to the person who in the given year was in a public employee legal relation for a minimum of six months. The court ruled that, contrary to the reasoning of the employer, the remuneration was payable to the employee in spite of the fact or even in the case that she did not perform work in the given year. 

· Social protection – The essence of the published lawsuit No. Court Decision 1992, 61 was summarised by the court as follows: “A single [parent] father raising his child is entitled to the same protection concerning the termination of his employment relationship as a single female worker, until his child reaches 18 years of age […]” 

4.4. Specific Areas of Concern
The procedural element of the Directive (the concept of the reversal of the burden of proof) exists in the effective Hungarian Labour Code, and the substantive element (the notion of “indirect discrimination”) is to be introduced into the Code through the draft modification of the Code, which is currently before Parliament. However, difficulties arise because disputes involving cases of discrimination under the substantive scope of the Directive do not necessarily fall under the scope of the Labour Code and the related procedural rules in the Code of Civil Proceedings according to existing Hungarian law.  Furthermore, it should be noted that the notions of “indirect discrimination” and the “reversal of the burden of proof” are extremely complex and difficult ones to apply in every day legal practice.     

· The definition of “discrimination” should include the concept of “indirect discrimination,” not only in the Labour Code but also in all the substantive laws relevant to the substantive scope of the Directive (e.g. the Civil Code, the Code on Vocational Training).

· The procedural rule of the reversal of the burden of proof should be introduced into all laws guiding the procedures in these cases. In this way, full harmony with Article 3 of the Directive could be achieved. 

· In order to achieve the actual aim of the Directive in Hungary, it is recommended that a training manual, including the relevant case law from European jurisdictions where this Directive has been applied, is published in Hungary and used in training programmes for those involved in enforcing the law.

SECTION 5 – Non-Discrimination Against Part-Time Workers

Council Directive 97/81/EC concerning the framework agreement on part-time work concluded by UNICE, CEEP and the ETUC

5.1. National Legal Framework and Employment Conditions Concerning Part-Time Workers

The concept of part-time worker is not currently defined in the national legislation, although the chapter of the Labour Code on the regulation of working time notes that a labour contract concluded between the parties may stipulate working hours that are less than full-time employment (Labour Code Section 117 (2)). Therefore, part-time employment is only possible in the case of an agreement between the employer and the employee; it cannot be stipulated by any legal provision or collective agreement, nor can it be instructed by the employer.

There are no different conditions in Hungarian legislation pertaining to employees and work performance with respect to part-time workers, and the only difference concerning part-time workers appears in Paragraph 39 of Act LXXXI of 1997 on the Provision of Social Security Pension. This Paragraph stipulates that if the worker covered by social security earns less than the minimum wage, the period of coverage commensurate with this amount can be construed as period of service (in the same proportion as the wage after which pension contribution is paid is commensurate with the mandatory minimum wage). This is the so-called proportionate service period. Accordingly, the Act does not apply exclusively to part-time workers, but reasonably, they are also covered by its scope.

According to Section 144 (6) of the Labour Code, the Minister of Labour may grant exemptions from the mandatory minimum wage in certain spheres, particularly with regard to minors, partially disabled and part-time employees, with the agreement of the National Labour Council and if such appears necessary in the interest of promoting employment. 

The effective labour regulations (Labour Code, Section 5) do not explicitly prohibit possible discrimination on grounds of a part-time employment relationship, although in court practice there has been a case
 in which part-time workers did not receive the same travel allowances as full-timers. In such cases the court has the right to evaluate the facts of the case with reference to Section 5 of the Labour Code to decide whether any of the reasons for discrimination listed there can be established or not (e.g. any circumstance not related to the employment relationship). In other words, if an employer discriminates against an employee the general provision on the obligation of equal treatment contained in Section 5 of the Labour Code can be cited.

According to Section 117 Subsection (2) a) of the Labour Code, employment-related provisions or an agreement between the parties may stipulate working hours in relation to the provisions of Subsection (1) which are less than the working time stipulated in Section 1. As of 1 September 1995, a labour contract with such content must be set in writing (Labour Code, Section 76 (4)).

According to Section 130 Subsection (1) of the Labour Code, employees shall be entitled to vacation time, comprised of basic and extra vacation, for each calendar year spent in an employment relationship. In the context of the basic and extra vacation the Labour Code does not include a restrictive provision that stipulates that only full-time employees are entitled to the basic and extra vacation, and the entitlement of part-time employees to vacation can obviously be derived from the prohibition on discrimination. If the employee is employed in such an employment relationship and works every working day of the week in line with the general working time schedule (Labour Code, Section 124 (1), Section 131 (1)) then he is entitled to the annual vacation to the same extent as employees in a full-time employment relationship. Remuneration for the duration of the regular annual vacation, however, is payable only for a period of time commensurate with working time (an employee employed four hours per day is entitled to the average wage for four hours payable for one day of vacation). If a part-time employee only works on specific days of the week for no more than two days, then Section 130 (1) of the Labour Code shall apply. In such a case, in line with Section 135 (2) of the Labour Code with respect to the allocation of vacation time, each day of the week shall be construed as a workday, except for the two rest days and official holidays.

When calculating remuneration payable for vacation time, the same rules must be applied in the case of employees mentioned in the previous paragraph as in the case of employees employed in reduced working hours on the five workdays of the week. However, this cannot be applied to employees whose employment relationship was so short that the vested vacation time results in a fragment of a day. Any fragment that comes to a half day shall count as a full working day (Labour Code, Section 133 (2)). 

No obstacles of a legal or administrative nature could be identified in Hungarian legislation; in practice, however, the following regulation might serve as an obstacle for the employer to refrain from establishing part-time employment relationships: According to Act LXV of 1998 on the Health Care Contribution, the amount of the itemised health care contribution to be paid by the employer with regard to each employee – at present amounting to 4,200 Ft (approximately 16.5 Euro) – does not depend on whether the employer employs the employee in a full-time or part-time relationship. As a result, part-time employment is less favourable for employers than full-time employment, since the payment obligation is the same in both cases. In Hungarian legislation, there are no differences between part-time workers in public and private sectors.

Transfer to Part-Time Work

There is no legal provision in Hungary stipulating that a part-time worker may request a transfer to full-time employment or vice versa, although there is no legal obstacle preventing this. The parties are free to mutually modify the labour contract concluded between them, including with a view to working time. 

In Hungary, the Government Decree no. 1040/2000 (V. 31.) on the Employment Policy Guidelines for 2000 (the National Employment Action Programme of the Republic of Hungary in 2000) addresses the increased promotion of part-time employment. The rationale behind these items in the Action Programme is justified by the need to improve the harmonisation of family and workplace obligations. Furthermore, the Action Programme seeks to promote women’s employment. However, the fact that the Government programme stimulates part-time employment primarily with respect to women workers is of concern since it conveys the message that by preserving the traditional distribution of labour within families women will remain responsible for their primary tasks within the family and their participation in the world of work, by means of part-time employment, shall only supplement their responsibilities. The promotion of more flexible forms of employment such as part-time work would be more appropriate in the context of both sexes; and in doing so the programme would confirm the intention that the State considers the harmonisation of workplace and family obligations important for both sexes. This is contradicted though by, inter alia, the following statements included in the Action Programme: “Part-time employment should be promoted by the modification of social security regulations for women on childcare leave.” “[…] It is of outstanding importance inter alia: […] To provide the benefits of flexible forms of employment for women. […]”

Regulations on vocational training do not differentiate between part-time and full-time workers. However, there is no separate regulation “underlining” the importance of vocational training provided for part-time workers.

Related Research

The Central Statistical Office does not have official data on the breakdown of part-time workers according to sex. In January 2000 the total number of part-time workers was 153,700: the manufacturing industry employed 33,600 persons, the sector of commerce and repair/maintenance employed 26,300 persons, the educational sector employed 13,500 persons, while 13,400 persons worked in the healthcare and social sector.
 

Related to part-time employment, the following major data can be found in specialist literature:

· “The regular short term labour market prognosis of OMKMK conducted at nearly 4,700 business organisations with a legal entity (employing 27-30% of part-timers) has only registered approximately 2% of workers not employed full-time. The proportion of part-timers within this category accounted for 1.8%.”
 

· “The number and proportion of part-time workers was low in the year 2000 as well. Only 4% of respondents considered themselves to be part-time workers, but the proportion of those working less than 36 hours a week on a regular basis is also likely to be around 5%.”
 

· “The gross wage of those who do not work full-time did not reach 40% of the gross wage of full-time workers. This might partly explain why workers show only little interest in part-time employment.”

· The findings of the survey conducted among women aged 15-49 years on the arguments for and against part-time employment can be found in the study entitled “Women’s situation in the labour market” (KSH, 2001). Among other things, the study addresses the reasons why women intending to work part-time opt for this alternative, the willingness of full-time workers to take up part-time employment in a breakdown of occupational categories and the breakdown of workers according to why they refuse part-time employment. 

· According to a survey conducted in 2000 by the Central Statistical Office among unemployed persons, the figures show that 56.6% of women would be willing to take up, either deliberately or provisionally, part-time employment (the proportion of men is 38.7%). Out of this percentage, the proportion of those who wish to work exclusively part-time is 8% (in the case of men this proportion is 1.7%).
 

5.2. Specific Areas of Concern 

Part-time work can influence women’s lives in two radically different ways. If the concept of part-time work is aimed at encouraging women to remain in their traditional gender roles it does not strengthen, but rather weakens, equality. If, however, part-time work is an option for both men and women to harmonize their duties as parents and as workers, then it is certainly a progressive means towards achieving equality.  

· It is recommended that part-time work be encouraged by positive means not solely or primarily for women, but for both sexes. In particular, such positive programmes should link the idea of a more just distribution of work in the family to the idea of flexible working schedules.

· Concerning existing Hungarian law in this field, it is recommended that the rule regarding the payment of “health contributions” by employers for each employee in the form of the same flat fee regardless of the working hours of individual employees should be changed to a system whereby the health contribution is proportionate to the working hours performed by the employee. Employers would thereby be more encouraged to employ part-time workers. 

· Concerning future legislation, the introduction of point 3 of Clause 5 of the Framework agreement is recommended in order to harmonise Hungarian laws with the actual aim of the Directive and in particular to encourage work mobility. 

List of the legislation screened

· Act XX of 1949 – The Constitution of the Republic of Hungary

· Act XXII of 1992 – The Labour Code; Act XXIII of 1992 on the Legal Status of Civil Servants

· Act XXXIII of 1992 on the Legal Status of Public Employees; Act XCIII of 1993 on Labour Safety; Act LXXV of 1996 on Labour Inspection

· Act IV of 1991 on Furthering Employment and Provisions for the Unemployed

· Act LXXVI of 1993 on Vocational Training

· Act LXXIX of 1993 on Public Education

· Act LXXX of 1994 Public Prosecutors Service Relationship and Data management of the Public Prosecutors Service

· Act LXVII of 1997 on the Legal Status and Remuneration of Judges

· Act XCVII of 1995 on Personal Income Tax

· Act CLIV of 1997 on Health Care

· Act IV of 1959 on the Civil Code of the Republic of Hungary

· Act III of 1952 on Code of Civil Procedures

· Act LXXXI of 1997 on the Provision of Social Security Pension

· Act LXXXIII of 1997 on Compulsory Health Insurance

· Act LXVI of 1998 on Health Care Contribution

· Act XXVI of 1998 on the Rights and Promotion of Equal Opportunities of the Disabled

· Act LXXXIV of 1998 on Family Provisions

· Act XXXI of 1997 on the Protection of Children and Guardianship

· Act LVII of 2000 on the Promulgation of Convention 100 on the Equal Remuneration for Men and Women Workers for Work of Equal Value adopted by the Thirty-fourth Session of the General Conference of the International Labour Organisation in 1951

· Act LXII of 2000 on the Promulgation of the Employment Policy Convention adopted by the Forty-eighth Session of the General Conference of the International Labour Organisation in 1964

· Act LXXI of 2000 on the Promulgation of Convention 144 on the Tripartite Consultation to Promote the Implementation of International Labour Standards adopted by the Sixty-first Session of the General Conference of the International Labour Organisation in 1976

Draft proposals 

· T/3468 Draft proposal on the modification of the Act XXII of 1992 on the Labour Code and the related acts due to legal harmonisation

Decrees

· Governmental Decree no. 197/2000 (XI. 27.) on the Mandatory Minimum Wage

· Governmental Decree no. 24/1994 (II. 25.) on the Employment of Home Workers

· Governmental Decree no. 199/1998 (XII. 4.) on the Further Training of Public Servants and Public Administration Management Training

· Governmental Decree no. 218/1999 (XII. 28.) on Certain Minor Offences

· Governmental Decree no. 168/1997 (X. 6.) on the execution of Act LXXXI of 1997 on the Provision of Social Security Pensions

· Decree of the Ministry of Labour no. 6/1992 (VI. 27.) on the Sectoral Classification System of Workers

· Decree of the Ministry of Labour no. 6/1996 (VII. 16.) on Allowances Promoting Employment and Grants to Manage Employment Crises Situations from the Labour Market Fund

· Decree of the Ministry of Labour no. 19/1997 (XII. 18.) on the Registration Order of Collective Agreements and the Related Data Provision Obligation

· Decree of the Ministry of Labour no. 9/1996 (XII. 20.) on the Management of the Labour Market Organisation, the Scope of Authority of the Particular Bodies Belonging to the Organisation and Certain Organisational Matters

· Decree of the Ministry of Labour no. 7/1993 (XII. 30.) on the National Register of Occupations

· Decree of the Ministry of Labour no. 5/1993 (X. 26.) on the Execution of Act XCII of 1993 on Labour Safety

· Decree of the Ministry of Health no. 6/1987 (VI. 24.) on the Caisson Operations

· Decree of the Ministry of Agricultural and Regional Development no. 5/2001 (I. 16.) on the Plan Protection Activities

· Decree of the Ministry of Agriculture no. 64/1994 (XII. 15.) on the Professional Requirements

· Decree of the Ministry of Industry and Commerce no. 18/1995 (VI. 6.) on the Professional Examination Requirements of Industrial and Commercial Qualifications

· Decree of the Ministry of Justice no. 6/1986 (VI. 26.) on the Exemption from Paying Costs of Court Proceedings

· Decree of the Ministry of Public Welfare no. 33/1998 (VI. 24.) on the Medical Examination and Reporting of the Professional and Personal Hygienic Aptitude

· Decree of the Ministry of Public Welfare no. 24/1995 (VII. 25.) on Occupational Health Service;

· Decree of the Ministry of Public Welfare no. 5/1995 (II. 8.) on District Nurse Service

· Decree of the Ministry of Public Welfare no. 20/1994 (XI. 15.) on the Professional Requirements of Midwife Training 

· Decree of the Ministry of Education no. 45/1999 (XII. 13.) on the Conditions of the Commence and Continuation of Vocational Training

· Decree of the Ministry of Education no. 31/1999 (VIII. 13.) on the Qualification Requirements of the Professional Further Training Faculty of Nurses for the Juvenile

Decisions

· Governmental Decision no. 1005/2000 (I. 18.) on the Tasks of the Transformation of the Advancement System of Civil Servants into Civil Service as a Life Career 

· Governmental Decision no. 1040/2000 (V. 31.) on the Employment Policy Guidelines for the Year 2000

· Governmental Decision no. 1059/1999 (V. 28.) on the Establishment of the Council for Women’s Issues

Other legal sources

· Rulings of the Constitutional Court 1992-2000 (cited: 7/1998, order of the CC)

· Statements of the Labour Law Council of the Supreme Court (cited: MK 19, MK 23, MK 57, MK 97)

· Decisions of the Labour Court 1992-2000 (cited: Court Decision 1992.61, 1993.772, 1994.350, 1995.377, 1995.612, 1995.739, 1996.667, 1997.608, 1998.610, 1999.329, 1999.474, 2000.227)

· Decision no. 3 P. 21.321/1997/13 of the Municipal Court of Monor
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� In order to present the characteristics of the Hungarian labour law, we used the Introduction of Bankó Zoltán-BerkeGyula-Kis György eds. Munkaügyi Jogszabályok. KJK Kerszöv. Budapest 2000).


� T/3468 Draft proposal on the modification of the Act XXII of 1992 on the Labour Code and the related acts due to legal harmonisation.


� Furthermore, (2) When establishing the equal value of work, especially the nature, quality, quantity of the work carried out, working conditions, the required qualification, physical or intellectual effort, experience and responsibility must be taken into consideration. (3) In the application of Paragraph (1) all financial compensation and fringe benefits provided for the worker directly or indirectly on the basis of his employment shall be considered as wage. (4) Wage based on job classification or performance shall be determined in such a way that it shall not result in any discrimination whatsoever between workers (Section 5).





� Bírósági Határozat (Court Decision) No. 1995.612. Complex CD Jogtár. KJK Kerszöv, Budapest 2001.


� Bírósági Határozat (Court Decision) No. 1996.667. Complex CD Jogtár. KJK Kerszöv, Budapest 2001.


� Bírósági Határozat (Court Decision) No. 1993.772. Complex CD Jogtár. KJK Kerszöv, Budapest 2001.


� Bírósági Határozat (Court Decision) No. 1995.377. Complex CD Jogtár. KJK Kerszöv, Budapest 2001.


� Bírósági Határozat (Court Decision) Number 1997.608. Complex CD Jogtár. KJK Kerszöv, Budapest 2001.


� Labour inspection covers only “the amount of wage stipulated by the legal provision or the collective agreement and the observance of provisions on the protection of wage”.


� The National ILO Council on the basis of ILO Convention 144 monitors the implementation of the ILO Convention 100 (On the equal remuneration of men and women for equal work) and the ILO Convention 111 (Discrimination based on professions and employment) ratified by Hungary. The ILO Council is comprised of representatives of the Government, the six trade union confederations, and the nine national employers’ organisations.


� The Council is comprised of the representative of the Government, six representatives of national women’s organisations, five members from the people active in the academic and practical activities related to the equal opportunities of women, further members represent “women’s” civil organisations different from those mentioned above. All the women’s representatives are called up for membership or designated by the Minister of Social and Family Affairs. (Under the auspices of the Ministry a separate Office for Women’s Issues has been set up.)


� Concerning the assessment of work performance, a detailed description and guidelines are provided under Section 34 of Ktv. pertaining to the classification of civil servants and Appendix 1 setting down the classification criteria.


� Concerning the regulation on the remuneration of judges and public prosecutors, it should be underlined that a similar wage classification system applies to these two categories as well.





� “A clause ordering the participation of a conciliatory party in employment-related legal disputes may be included in the collective bargaining agreement or in the employment contract for the purpose of attempting to reach an agreement. Negotiations shall be initiated with the conciliatory party in compliance with the provisions of this Act. The conciliatory party shall put the agreement in writing. […] If conciliation (Section 199/A), as stipulated in the collective bargaining agreement or in the parties’ agreement, produced no results, a court action may be filed within the term of limitation.”


� Labour Code, Section 8 (1) An agreement that violates an employment-related regulation or otherwise violates a legal regulation shall be considered null and void. If such nullity cannot be remedied within a short time without causing injury to the parties and to public interest, it shall be recognised ex officio. (2) An employee shall not waive his rights in protection of his wages and his person in advance, nor shall he conclude an advance agreement that may prejudice his rights to his detriment. (3) An agreement shall be invalid if nullified or successfully contested. The regulation pertaining to an employment relationship shall be applied in respect of any invalid part of an agreement, unless the parties would otherwise not have concluded the agreement without the invalid part.


� Női-férfi kereseti külünbségek Magyarországon 1986-1996 (Women-Men Income Differences in Hungary 1986-1996). OMKMK Budapest, 2000, pp. 7-8.


� 1999. évi létszám-, bér- és kereseti adatok - Nemzetgazdaság összesen (1999. Staff, wage and Income Data - National Economy Total). OMKMK Munkaügyi Adattár, 2000. 1., 2. graph


� 1999. évi létszám-, bér- és kereseti adatok - Költségvetési szféra (1999. Staff, wage and Income Data - Budgetary Sphere). OMKMK Munkaügyi Adattár, 2000.  3., Appendix 2 


� 1999. évi létszám-, bér- és kereseti adatok - Vállalkozás; (1999. Staff, wage and Income Data - Enterprise). OMKMK Munkaügyi Adattár, 2000.  2., 2. graph


� See footnotes 11-13 and 1999. évi létszám-, bér- és kereseti adatok területi feldolgozásai (Regional Workings Up of 1999. Staff, Wage and Income Data). OMKMK Munkaügyi Adattár, 2000. 4 .


� There may be cases of discrimination that do not fall under the scope of the Labour Code, but under the scope of other laws.


� “Section 3:  Section 5 of the Labour Code will be replaced by the following provision:


Section 5 […] (2) In the application of this act indirect discrimination occurs if the concerned group of workers/employees can mostly be considered as a homogeneous group – on the basis of the features listed in (1) – and the order, measure, condition, practice related to the employment relationship which formally sets equal conditions for every person or provides equal rights to every person is disproportionately unfavourable for the members of this group, except for cases when this is appropriate, necessary and can be justified by objective reasons. (3) In the application of (1)-(2) the order, measure, condition, practice prior to the establishment of employment relationship and related to the procedure furthering thereof, are also construed as being related to the employment relationship.”


� Act XX of 1949 The Constitution of the Republic of Hungary:


Article 66. (1) (see above, Section 2.1) (2) In the Republic of Hungary mothers shall receive support and protection before and after the birth of the child in accordance with separate regulations. (3) Separate regulations shall ensure the protection of women and youth in the workplace.


Article 70/B. (1) In the Republic of Hungary everyone has the right to work and to freely choose his job and profession.


� Labour Code Section 5 (3) Employers shall provide the opportunity to employees for advancement to higher positions without discrimination and solely on the basis of the length of employment, professional skills, experience and performance. (4) In respect of a specific group of employees the obligation of priority may be prescribed in employment-related regulations, in connection with an employment relationship and under the same conditions.


� “A woman shall not be required to carry out work at another location without her consent as of the time of her pregnancy up to the time when her child reaches three years of age.”


� Nemeskéri Gyula - Csizmadia Péter. “Nőkkel szembeni diszkrimináció a munkakörök értékelésén es összehasonlításán alapuló személyzeti rendszerekben” (“Discrimination against Women in the Staff Systems based on the Valuation and Comparison of Field of Works”). Signs: Munkaügyi Szemle, April 2000., p. 13.


� Decision no. 3 P. 21.321/1997/13 of the Municipal Court of Monor.


� For the detailed analysis of problems and dilemmas with respect to labour law and related to the verdict see Lehoczkyné Kollonay Csilla. “Kezdeti lépések a foglakoztatási diszkrimináció bírósági gyakorlatában (Initial steps in the court case law regarding employment discrimination). Signs Fundamentum 1998, vol. 4. pp. 91-95.


� According to the Labour Code, Section 75 (1): “Women […] shall not be employed in work which may result in detrimental effects on their physical condition or development.” The particular jobs for which women or minors may not be employed, or may only perform if specific working conditions are provided or on the basis of a preliminary medical examination, shall be determined by law.


Labour Code, Section 128 (1): The ordering of overtime (stand-by) shall not endanger the employee’s physical integrity or health, and shall not impose any disproportionate burden regarding his/her personal, family and other circumstances. (The restriction is gender-neutral).


Labour Code, Section 5: Prohibition on discrimination. Paragraph (1) stipulates general prohibitions, while paragraph (3) provides positive protection for women also when it sets forth that employers shall provide the opportunity to employees for advancement to higher positions without discrimination and solely on the basis of the length of employment, professional skills, experience and performance.


� Further regulations related to motherhood include: 


Extra vacation time on the basis of the number of children [Labour Code Section 132 (2)];  - maternity leave [Section 138 (1)];- other extra ordinary leaves of absence and working time allowance (unpaid leave of absence with social security provisions): Section 138 (5) and (6), while for the time allowance for breastfeeding and the mandatory medical examination related to pregnancy, the absentee pay shall be paid by the employer [Labour Code Section 107 d)] - Section 151 (2) f).;  - Labour Code, Section 85 (1) and (2): A woman, from the time her pregnancy is established until her child reaches one year of age, shall be temporarily placed in a position suitable for her condition from a medical standpoint, or the working conditions in her existing position shall be modified as appropriate, on the basis of a medical report pertaining to employment. The new position shall be designated upon the employee’s approval. Paragraph (2);  - On the basis of Labour Code, Section 90 (1) d) employers shall not terminate an employment relationship by dismissal during pregnancy for three months after giving birth or during maternity leave. Subsections b)-c) and e) of the same section also concern women in general and establish the prohibition of dismissal in the following cases: for the period of sick pay for the purpose of caring for a sick child, leave of absence without pay for nursing or caring for a close relative, leave of absence without pay for nursing or caring for children.


Labour Code, Section 105 (5) – A woman shall not be required to carry out work at another location without her consent as of the time of her pregnancy up to the time when her child reaches three years of age;  - Different and more favourable regulations apply to the eligibility of women for an early old-age pension if they gave birth to a child/children (Act LXXXI of 1997 on the Provision of Social Security Pension – Paragraph 9).


� Governmental Decree 168/1997. XI. 6. on the execution of Act LXXXI of 1997 on the Provision of Social Security Pensions Paragraph 29 (10)


� The central government agency responsible for elaborating and implementing women’s policy in Hungary.


� Examples of names and occupations concerned include spinning women, knitting women, female textile workers, etc.


� The Appendix of the decree, among other things, stipulates the following:


(7) Underground mining, oil and natural gas exploitation, drilling jobs are prohibited for women, except for women who do not perform physical work or women who are obliged to spend a certain period of time in mining or on a derrick for the purpose of professional training.


(8) The conditions of the early pregnancy test (<14 days of pregnancy) and the execution of the test shall be ensured. For the protection of women in the early stage of pregnancy, women of reproductive age can only work with substances indicated with (8) in Appendix 1 (with the production, packaging and spraying of insecticides) if the employer ensures the quick pregnancy test required to diagnose early pregnancy.


� Furthermore, (2) To execute the provisions of the present decree, given the factors detrimental to health in the working environment as listed in Appendix 9, the employer shall implement a risk assessment and take measures which aim to guarantee the health and safety of persons described in subsection 1. 


� Decree 7/1993 issued by the Ministry of Labour on the National Register of Vocations denotes three vocational qualifications which, as is obvious from their names, can only be acquired by women. These are as follows: midwife, qualified female farmworker, female farmworker. 


Decree 20/1994 issued by the Ministry of Welfare on the training of midwives uses a term to denote the occupation, which clearly refers to the fact that this occupation can only be taken by women.


Decree 5/1995 issued by the Ministry of Welfare on the service of district nurses uses a term that contains the word ‘woman’, similar to Decree 31/1999 issued by the Ministry of Education on the qualification requirements of the further training for welfare workers for youths. 


� Decree 6/1987 issued by the Ministry of Health on caisson work stipulating that caisson operations can only be performed by male workers (Appendix 9.1)


 Decree 5/2001 issued by the Ministry of Agriculture on the plant protecting activities stipulates that “insecticides can only be sprayed by male workers” [Section 23 (2)].


Decree 64/1994 issued by the Ministry of Agriculture on the vocational requirements stipulates that the vocational qualifications of the motor saw worker (in non-institutionalised training), the lumberman and the lumberman in residential areas can be acquired exclusively by men.


Decree 18/95 issued by the Ministry of Industry and Commerce on the professional and exam requirements of vocational qualifications in industry and commerce sets forth a similar regulation vis-à-vis the galvaniser, the assistant intaglio printer, and assistant pressmen (in printing press).


� Section 4(2) of the Labour Code


� Section 102(2) of the Labour Code


� Section 103(1) of the Labour Code


� The concept of parent is defined in T. para 42/A (2) a.b.c as follows: natural and adoptive parent, as well as the spouse living in the same household as the parent; a person who intends to adopt the child living in the same household and the adoption procedure is under process; and the guardian. (Further definitions can be found in relation to family allowance, schooling allowance, childcare allowances, childcare benefit, childcare support and absence pay for nursing sick children.)


� Medical fitness shall be decided by preliminary and - in those jobs defined in separate legal rules - periodic medical examinations.


� Furthermore, (2) The employer shall assess the hazards endangering the health condition and safety of workers in qualitative and, if necessary, in quantitative terms. In the course of this assessment special focus must be given to the work tools used, hazardous substances and products, the burdens workers are exposed to and the establishment of places of work. On the basis of the assessment, preventive measures shall be taken to ensure the improvement of working conditions and shall be integrated into the activities of the employer performed at all management levels. (3) In the interest of safe work performance not endangering health, the employer shall employ a properly qualified person to carry out labour safety responsibilities and to fulfil the duties prescribed in Sections 57-58; as well as to provide the necessary instructions and information for the worker in due time; to regularly check if working conditions are up to the requirements, the workers are aware of and respect the regulations referring to them, […]





� Physical pathogenic factors that cause foetal deformations or cause the abscission of the placenta and are not contained in Annex 8, especially the following: hits, vibration or movement; lifting heavy weights which especially cause back and lumbar problems; noise (of planes during take-off and landing); non-ionising radiation; position of the body, movements in relation with the activity of the worker, transport and commuting – inside or outside the workplace – mental or physical exhaustion and other physical burdens. Biological factors which under the Decree no. 61/1999. (XII.1.) of the Ministry of Health Section 2, Para (2) belong to groups 2-4, in case it is known that these agents or the therapy necessitated by them jeopardise the health of the pregnant women and foeti, if they are not contained in Annex 8. Chemical pathogenic factors materials registered as R40, R45, R 46 and R 47 under the Governmental Decree no. 233/1996. (XII.26.) and under the Decree no. 4/1997. (II.21.) of the Ministry of Public Health, carcinogenic materials listed in the separate decree; medicines inhibiting mitosis; carbon monoxide; known and dangerous materials with percutan resorption. 


� Act LXXXVI of 1993 on Vocational Training stipulates maternity leave for women participating in vocational training, Section 37 (2) of which provides that “The economic organisation cannot terminate the student’s contract […] c) during pregnancy and until the end of the sixth month following the birth of the child.” Pregnant students or student giving birth are entitled to maternity leave under the labour regulation under Section 43.


� Section 5


� Under Article 151(2) Employees shall be paid absentee pay: […] c) in the cases specified in Paragraphs d) and f) of Section 107; […] (f) for the duration of the work time allowance for nursing an infant ([Subsection (5) of Section 138].





� According to Section 42/D (1) The amount of the pregnancy and young mother’s benefit shall be 70% of the daily average wage.


� Section 42/B of the Act on Compulsory Health Insurance provides that “Childcare benefit is payable from the day following the expiry of the period of entitlement to the pregnancy and young mother’s benefit until the child reaches the age of two […]. Section 42/D provides that (1) The childcare benefit shall be 70% of the calendar daily average wage, in 2001 it is a maximum of 80,000 HUF per month, in 2002 – in accordance with the forecasted increase of consumer’s prices – it shall be HUF 83,000. From 2003 the maximum monthly amount of the benefit will be determined by the Act on the Annual Budget.


� Section 44 defines “unable to work” as […] b) who cannot perform her work due to her pregnancy or delivery and is not entitled to the pregnancy and young mother’s benefit; c) the mother who breastfeeds a child younger than one year and who is under treatment in hospital; d) the mother or single father who cares for her/his sick child younger than one year; [...].


� Section 26 of the Act on Family Provisions, provides that the monthly amount of childcare aid, irrespective of the number of children, shall be equal to the lowest amount of the old-age pension. In the case of an incomplete month, one-thirtieth of the monthly amount shall be payable for one calendar day.





� Subsection (7) provides that “An employee whose employment was not terminated by regular dismissal shall be eligible for his average earnings payable for the notice period (Section 93) and severance pay payable in the event of regular dismissal, in addition to the provisions set forth in Subsection (6).”


� Comprised of 5,000 questionnaires.


� Magyar Szakszervezetek Országos Szövetsége Női Választmánya/ Women’s Section of the Hungarian Association of Trade Unions.


� Furthermore, the former Paragraph (3) has become the new Paragraph (4) through the addition of one word:


(4) Employers shall provide the opportunity to employees for advancement to higher positions without discrimination and solely on the basis of the length of employment, professional skills, experience and performance. 


The second sentence of former Paragraph (1) has become the new Paragraph (5):


(5) Any differentiation clearly and directly required by the character or nature of the work shall not be construed as discrimination.


The former Paragraph (4) has become the new Paragraph (6):


(6) In respect of a specific group of employees the obligation of priority may be prescribed in employment-related regulations, in connection with an employment relationship and under the same conditions.


(7) Consequences deriving from discrimination shall be appropriately remedied. The remedy of the violation of the right of the worker discriminated against shall not violate or infringe upon the rights of other workers.


The modified text of former Paragraph (2) has become the new Paragraph (8):


(8) In the event of a dispute related to the actions of the employer [In the event of any dispute related to a violation of the prohibition on discrimination,] the employer shall be required to prove that his actions did not violate provisions on the prohibitions on discrimination [the provisions of Subsection (1)].


� Nacsa Beáta. “ A hátrányos megkülönböztetés tilalma a magyar munkajogi gyakorlatban, A jogharmonizáció követelményei és a hazai jogszemlélet” (The Prohobition of Megative Discrimination in the Practice of the Hungarian Labour Law, The Requirements of Legal Harmonization and the Domestic Legal Attitude). In:Gyulavári Tamás-Kiss Róbert-Lévai Katalin. Vegyesváltó (Mixed Relay).EgyenlQ Esélyek Alapitvány, Budapest, 1999. p. 133





� Source: lecture delivered by Dr. Handó Tünde, President of the Municipal Labour Court of Budapest at the sitting of the Labour Law TDK, ELTE Faculty of Law.


� Létszám és kereset a nemzetgazdaságban (Number of workers and wages in the national economy). KSH, Budapest, 2001.


� A munkaerőpiac keresletét- és kínálatát alakító folyamatok - Munkaerőpiaci helyzetjelentés (Trends influencing the demand and supply on the labour market - Labour Market Situation Report). OMKMK, A “Közösen a Jövő Munkahelyeiért” Alapítvány kiadványa, Budapest, 2000., p. 40


� Munkaerő-piaci jellemzők 2000 IV. negyedévében és a 2000. évben (Labour Marke Characteristics in the IV. Quarter of 2000 and in 2000).  Központi Statisztikai Hivatal, Budapest, 2001., p. 46


� A munkaerőpiac keresletét- és kínálatát alakító folyamatok - Munkaerőpiaci helyzetjelentés (Trends influencing the demand and supply on the labour market - Labour Market Situation Report). OMKMK, A “Közösen a Jövő Munkahelyeiért” Alapítvány kiadványa, Budapest, 2000., p. X


� Munkaerő-piaci jellemzők 2000 IV. negyedévében és a 2000. évben (Labour Marke Characteristics in the IV. Quarter of 2000 and in 2000).  Központi Statisztikai Hivatal, Budapest, 2001., p. 28
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